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INTRODUCTION

For many Florida seniors, assisted living bridges the gap
between living independently and becoming a nursing home
resident. You or your loved one may need support services
such as help preparing and eating meals, personal hygiene,
mobility, or other daily activities, but not the intensive
level of care provided in a nursing home. An assisted living
facility (ALF) is a senior residence choice that allows you
to be independent while receiving the appropriate levels

of support and care.

Like most families, you worry about paying for long-
term care for yourself or a family member. Not many can
afford up to $80,000 a year for an assisted living facility,
and twice that for skilled nursing home care. This is where
Medicaid can be a major financial safety net.

Florida offers a long-term care Medicaid Waiver pro-
gram for seniors who wish to stay out of a skilled nursing
facility (SNF) and require only assisted living level of care. A
Medicaid waiver is a provision in Medicaid law that allows
the federal government to waive rules that usually apply
to the Medicaid program. The Medicaid Waiver program
can be quite difficult to understand and maneuver.
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The assisted living Medicaid Waiver is funded differently
than Florida’s traditional Medicaid program for nursing
home care. The Medicaid Waiver program has a long wait-
ing list, and anyone wanting non-nursing home Medicaid

funds should get on this waiting list as soon as possible.

There are essential things you can do to improve your
spot on the ALF waiting list and drastically decrease your
waiting time. In some cases, you can bypass the waitlist
entirely. Once on the waiting list, there are immensely
important Medicaid planning actions you must take to
then financially qualify for assisted living Medicaid funds.

As an Elder Law attorney, I have dedicated my profes-
sional practice to Florida Medicaid planning, elder law,
veterans’ benefits, and tax law for seniors. This means I
help individuals and their loved ones plan for the future
as they navigate the many legal issues of aging—so they
may age with dignity and protect what they value in both
non-crisis and crisis-planning situations.

Medicaid planning for assisted living facility funding
plays a tremendous part in these preparations. Veterans’
pension benefits can also help with assisted living. Veterans
often overlook or may not know about significant VA
pension programs, which can provide even more money
than Medicaid.

This book will give seniors and their families a solid
understanding of the benefits available within Florida’s
ALF waiver program:

10
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Chapters 1 — 4 explain important differences between
ALF and SNF Medicaid, how the ALF Medicaid process
works, and fundamental legal strategies to help you
win these benefits;

Chapter 5 presents indispensable resources and plans
that can help seniors become eligible for Medicaid
benefits, keep their healthy spouse from becoming
impoverished, and preserve their assets;

Chapter 6 explains how both VA Pension and Florida
Medicaid can assist aging or disabled veterans and
their spouses with long-term care options for assisted
living facilities. However, the interplay between Florida
Medicaid and VA benefits must be handled properly, or
serious consequences can ensue. Chapter 6 explains
how to prevail.

Chapter 7 gives practical, hands-on advice on how to
select an assisted living facility in Florida; and

Chapter 8 reveals why you need to be aware of the
Unlicensed Practice of Law (UPL) when it comes to
Florida Medicaid planning and what you can do if you
see it happening.

Medicaid planning for assisted living is vital for Florida’s

elderly population. But it is fraught with traps for the

unwary. Medicaid eligibility is very complex, the rules

change often, and not everyone is looking out for you. It

really does call for counseling by good elder law attorneys.

My hope is that this book serves as your starting point

il
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to access the resources you need to get the maximum
Medicaid benefits available to you.

To your success!

John R. Frazier, Esq.

12



CHAPTER 1

THE FLORIDA MEDICAID
WAIVER PROGRAM

Medicaid in Florida is largely administered at the
state level under broad federal guidelines. Most Medicaid
recipients are enrolled in the Florida Statewide Medicaid
Managed Care Long-Term Care Program (SMMC LTC).

Whether you need a skilled nursing home, an assisted
living facility, or in-home care, the financial requirements
for eligibility into Florida’s long-term care Medicaid are

the same.

The financial need for Medicaid for either nursing home
or assisted living care is determined by the Florida DCF
Adult Services Unit. Florida considers both your income

and assets.

2023 INCOME LIMIT:

Income can come from various sources including
wages, Social Security Disability Insurance benefits,
Social Security Retirement income, alimony payments,
pension payments, IRA withdrawals, stock dividends, and
veterans’ benefits.



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

e The individual income limit for an applicant is
$2,742 / month.

e For couples, when both parties apply, the joint income
limit is $5,484 / month.

2023 ASSET LIMIT:

Assets are the entire property of a person, including a
home, cars, money - everything of real value that a person

owns. Under current law:

e A single Medicaid applicant is allowed no more than
$2,000 in countable assets.

o Ifthe applicant is married, that applicant’s community
spouse is allowed to have up to $148,620 in count-
able assets.

o If both spouses are applying for Medicaid, then both
spouses are allowed to have no more than $3,000 in
combined countable assets.

e A countable asset counts toward the asset limit, and a
non-countable asset does not count toward the asset
limit. Primary non-countable assets include:

v One home
v One car
v Household items and furnishings

v Non-saleable property

14
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v" Clothing and many personal items

v" Anirrevocable funeral service contract or cre-
mation contract

v One burial plot for each spouse

v' Life insurance with no cash value

The medical qualifications are different, however, and
are largely based on an assessment of your level of need
for assistance with Activities of Daily Living (ADLSs). ADLs
are the skills required to independently care for oneself.
There are six basic ADLs: eating, bathing, getting dressed,
toileting, walking /mobility, and transferring (as from a bed
or chair to a standing position and back).

An applicant’s medical need for these Medicaid benefits
and appropriate placement (SNF vs. ALF) is determined by
the Department of Elder Affairs (DOEA) and must meet the
criteria as defined by the Comprehensive Assessment and

Review for Long-Term Care Services (CARES).

To be guaranteed Medicaid benefits in Florida, you
must qualify medically for the skilled nursing home level
of care where two or more ADLs are impaired. Florida
uses a standardized in-person exam to understand the
degree to which you need assistance or partial assistance.
At the skilled nursing home level of care, Medicaid is an
entitlement, which means that anyone eligible will receive
Medicaid assistance. Benefits are provided only in nursing

homes, and there is no waiting list.

15
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Many seniors and veterans don’t require the nursing
home level of care but do require (and prefer) the care
provided in an assisted living facility (ALF) or at-home care.
The problem is, “traditional” Medicaid is not required to
pay for the ALF level of care. Also, Florida Medicaid will
not pay directly for ALF room and board.

Fortunately, Florida offers financial assistance to these
seniors in the form of the Florida Medicaid Waiver Program,
a.k.a. the “Assisted Living Medicaid Waiver” or “ALF Medicaid
Waiver” It is all part of the Florida Statewide Medicaid
Managed Care program.

The ALF Medicaid Waiver is for seniors who only require
assisted living facility level of care, or can reside at home
with the aid of home-health care. The downside is, all

applicants for this program are first placed on a waiting list.

THE FLORIDA MEDICAID WAIVER HAS A
LONG WAITING LIST

To qualify for the Florida Medicaid Waiver program,
applicants are expected to have care needs equivalent
to those of nursing home residents. Tragically, there are
not enough Medicaid dollars or resources to meet the
needs of all who need assisted living Medicaid in Florida,
meaning there are a limited number of enrollment slots.
Consequently, there is a vast waiting list to apply for
assisted living Medicaid.

16
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WAITING LIST PRIORITY

Each Medicaid applicant on the waiting list is ranked so
that the most infirm and needy will be served first. Think
of it as a priority list. Applicants with the highest scores
are the next to receive Medicaid benefits, at which time
their names come off the list and they proceed to the next
step. You may also see the waiting list referred to as the
Florida Medicaid Waiver Waitlist.

HOW TO GET ON THE ASSISTED LIVING
MEDICAID WAITLIST

Medicaid waiting lists are overseen by the Department
of Elder Affairs and managed by your local Florida Area
Agency on Aging (AAA). Florida Statutes divide our state
into eleven “Medicaid Planning and Service Areas,” or
PSAs. For this reason, AAA offices can go by many names.
In some regions of Florida, they are called Elder Options,
Elder Source, Senior Connection, Senior Resource Alliance,

and Alliance for Aging, Inc., among others.

Your Area Agency on Aging will be your initial starting
point to join the waitlist for the Statewide Medicaid
Managed Care program. The first step is for you or your
elder law attorney to call your local AAA. A proactive
attorney will contact the appropriate agency and provide
them with your initial information required to begin the
process. A caseworker from the AAA would then contact

you for an interview.

17
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Tip: To get a spot on the assisted living Medicaid
waitlist, you do not need to be financially qualified for
Medicaid benefits. Medicaid eligibility requirements can
be handled once you are on the waitlist. During the waiting
period, your attorney should manage the details of the
Medicaid application process. If your income or assets
exceed Medicaid’s limits, your attorney will legally protect

and restructure them to meet Medicaid’s requirements.

THE AAA INTERVIEW

To understand the level of care you need, the Agency
will interview you. A caseworker will ask you questions and
use your responses to complete Form 7018S. This form is a
screening tool that enables AAA to determine your score
for placement on the Medicaid priority list.

701S SCREENING FORM

The 701S Screening Form is available from the Florida
Department of Elder Affairs in English and Spanish. A copy
of the form current as of this publication is provided in
Appendix Al

HOW FLORIDA MEDICAID WAITING LISTS
ARE SCORED

The AAA uses a ranking system of 1—8, based on an
algorithm. For most clients, a rank of 1—5 will be assigned

based on the information obtained from the completed

18
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701S form. For our typical client, a rank of 5 is the best
score, and a rank of 1is the lowest score. The completed
701S form contains your priority score.

In terms of determining your rank on the waiting
list, a score of 5 is the desired score. For your name to
be released from the assisted living Medicaid waitlist, a
score of 5 must be assigned. Any score lower than 5 is
not considered a priority and can be challenged in an

administrative hearing.

Higher scores of 6, 7, and 8 may be assigned but are
much less common. A score of 6 means that the applicant
has passed a certain age, so they have aged out of the
scoring system. A score of 7 is referred to as the Imminent
Risk category. An example of Imminent Risk would be if
you received an eviction notice from the ALF. A score of 8
is referred to as an “Adult Protective Services” (APS) score

or a “high risk” client.

Following the interview with the AAA caseworker, you'll
want to request a copy of your completed form so your
attorney can review the form and your score to verify that

it was completed fully and accurately by the caseworker.

HOW AN ELDER LAW ATTORNEY
CAN HELP

Working closely with you, a knowledgeable lawyer
will map out and implement appropriate ALF Medicaid
planning options. In doing so, your attorney will legally

19
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shelter assets and execute other transactions so you are
not forced into impoverishment trying to qualify for any
Medicaid long-term care programs. Specifically, an elder

law attorney will:

1. Help You Get On the ALF Waiting List

If you receive a score of less than 5, an experienced
elder law attorney will know to take additional steps to
increase the score. Your objective is to honestly answer

the Form 701S questions, to obtain a score of 5.

Before the AAA interview, your attorney should make
sure you are familiar with the questions you need to answer
during the screening process. It is easy to forget or miss
details that seem unimportant yet can make a difference
in the agency’s understanding. Some questions might seem
confusing. A good lawyer will clarify all questions so you
will be prepared to answer in a way most advantageous
to your case.

2. Help You Legally and Ethically become Qualified

for Medicaid

Being released from the assisted living Medicaid waitlist
does not mean that you automatically become enrolled
in the Medicaid program. You must also complete the
required Medicaid eligibility steps including the application
for Medicaid eligibility determination. While you are on
the waiting list, your attorney should take all the steps
necessary for you to become Medicaid qualified. In this way,
you will be ready to successfully apply at the appropriate

20
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time. Although this sounds like just another “step,” financial
eligibility is complicated and must be handled precisely
and ethically.

3. Bypass the Medicaid Waiting List Altogether

There is a little-known program that will help you
gain access to Assisted Living Medicaid benefits AND
allow you to bypass the Medicaid Waiver waiting list for
ALF completely. It is called the “60 Day Nursing Home
Transition Program,” in which a Medicaid applicant goes
directly to a nursing home first. An experienced elder law
attorney will help you transition from SNF to ALF while

maintaining your Medicaid benefits, as explained below.

4. Applying the 60 Day Nursing Home

Transition Program

Nursing homes often provide skilled medical support
to individuals who need to heal or recover before they can
move to an assisted living setting. For example, a person
might be placed in a nursing home for a period of rehab
after a fall or stroke. As the resident becomes able to
function in a less medically intensive, less costly setting,
they will want to transition out of the nursing home and
into an assisted living facility.

The 60 Day Nursing Home Transition Program stream-
lines the process for these transitioning residents, by auto-
matically assigning them priority placement into assisted
living care and other services. These residents become

21
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eligible for the assisted living Medicaid program without
ever being on the assisted living Medicaid waitlist.

However, two important conditions must be met. A

nursing home resident in transition must:

e currently be eligible for and receiving nursing home
Medicaid benefits

e have spent 60 consecutive days in the nursing home

The following chapters discuss these and other strat-
egies and guidance an elder law attorney uses to help
elderly and disabled individuals safely navigate the Florida
ALF Medicaid program.

But first, there’s a good chance the options in front of
you include either an assisted living facility or a skilled
nursing facility. So what exactly is the difference between
these two versions of Medicaid benefits? Let’s take a closer
look at ALF Medicaid and SNF Medicaid in Florida, and
clarify they ways in which they differ.

22



CHAPTER 2

THE DIFFERENCES BETWEEN
ALF MEDICAID AND SNF
MEDICAID IN FLORIDA

Florida Medicaid offers two options to help seniors pay
for long-term care:

e Assisted Living Facility (ALF) Medicaid Program (a.k.a.
Florida Medicaid Waiver - or - Home & Community-
Based Services (HCBS) - or - Florida Statewide Med-
icaid Managed Care Long-Term Care Program (SMMC
LTC) - and -

o Skilled Nursing Facility (SNF) Medicaid Program (a.k.a.
the Medicaid Institutional Care Program, or ICP)

This chapter describes the important ways in which
ALF Medicaid and SNF Medicaid differ.

OVERVIEW: ALF VS SNF MEDICAID

Assisted living facilities are designed to provide personal
care services in the least restrictive and most home-
like environment. ALFs encourage residents to live as
independently as possible, with qualified staff available to
assist with ADLs as needed.

23
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Skilled nursing facilities provide more of an institutional
or hospital-like setting. SNFs offer medically intensive care
for individuals who have complex or long-term medical
needs or permanent disabilities, as well as patients who

are recovering from injury, sickness, or surgery.

SNF Medicaid is generally viewed as the “traditional”
form of Medicaid for long-term care, simply because the
nursing home industry has been around the longest.

The ALF industry didn't truly evolve until the 1980s, and
then the demand for assisted living facilities skyrocketed
into the 90s and beyond. With assisted living costs being
much less than a semi-private nursing home room, state
officials acknowledged they could save money by offering
Medicaid assistance to elderly individuals who are trying to
stay out of nursing homes. In 2011, the Florida legislature
authorized Medicaid programs to provide assisted living
funding which has continued to evolve over the years.
Today assisted living is the fastest-growing long-term care

option for seniors in the United States.

ALFS AND SNFS ARE LICENSED DIFFERENTLY

Both skilled nursing facilities and assisted living
facilities are licensed by the Florida Agency for Healthcare
Administration, (AHCA).
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ALF LICENSING

Florida offers four different types of licenses for Assisted

Living Facilities: Standard, and three additional specialty

licenses which may be sought to meet specific care needs:

Standard - The minimum required license that all
Florida ALFs must have.

Extended Congregate Care (ECC) - Issued to provide
additional nursing services and total assistance with
personal care services.

Limited Nursing Service (LNS) - Residents living in an
ALF with an LNS license must meet the same residency
criteria for a standard licensed ALF; however, they may
also receive a limited number of nursing services.

Limited Mental Health (LMH) - Issued to a standard
ALF that serves three or more mental health residents.

SNF LICENSING

Nursing facilities are also licensed by the AHCA. To re-

ceive payment under the Medicare or Medicaid programs,

Florida SNFs must also comply with the requirements in the
Code of Federal Regulations Title 42 (Public Health) Chapter
IV (Centers for Medicare & Medicaid Services, Department
of Health and Human Services) Part 483.

25
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ALF MEDICAID AND SNF MEDICAID ARE
FUNDED DIFFERENTLY

Because they are two separate Medicaid programs,

Florida’s ALF Medicaid Waiver is funded differently than
the state’s traditional SNF Medicaid program.

Similarities: Whether you need a nursing home, as-
sisted living, or in-home care, the income and asset
qualification rules you must meet are the same.

Differences: (1) the ALF Medicaid waiver funds are more
limited than SNF Medicaid, (2) virtually all nursing
homes in Florida accept Medicaid, but only a percent-
age of ALFs accept Medicaid, and (3) the process for
accessing the two Medicaid funds are vastly different.

Florida has significant cost differentials when consid-

ering residency in an assisted living facility or a nursing

home. Because these costs can be substantial, it is im-

portant to understand the disparities between the two.

The following comparisons further break down the ways

these two Medicaid programs differ.

FLORIDA SNF MEDICAID PROGRAM

Florida’s SNF Medicaid program is an entitlement
program. All nursing homes must accept Medicaid in
Florida. Benefits are provided only in nursing homes
to individuals who need skilled nursing care and/or
rehabilitation level of care in a nursing home setting.
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2. There is no waiting list for this program.

3. Florida guarantees Medicaid for a qualifying nursing
home applicant. Once nursing home Medicaid benefits
are successfully applied for and all criteria are met,
approved applicants are notified of their SNF Medicaid
enrollment status generally within a month. Because
Florida nursing homes are generally required to accept
Medicaid, the SNF Medicaid program can work with
any nursing home throughout the state.

4. Most SNF Medicaid recipients will then pay the nursing
home what is called the “Medicaid patient responsibil-
ity” This is basically their gross monthly income minus
a personal needs allowance (which in Florida is $160 in
2023), and minus any money they pay for their health
insurance premium. Medicaid then pays the nursing
home the difference between the patient’s responsi-
bility and the amount that the nursing home is allowed
under its Medicaid contract.

5. SNF Medicaid pays for the following services: On-site
physician services, care planning, activity services, di-
etary services including therapeutic diets and special di-
etary supplements used for oral or tube feeding, dress-
ing and skin care items, all general nursing services,
laundry services, medical supplies and equipment,
non-prescription drugs, biologicals, and emergency
drugs, personal hygiene care and items, rehabilitative
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services including physical, speech, and occupational
therapies, room and board, and social services.

6. If the SNF Medicaid recipient is married to a non-
Medicaid recipient (known as the Community Spouse)
that community spouse may be entitled to a portion of
the Medicaid recipient’s income as part of Medicaid’s
anti-spousal impoverishment policy.

FLORIDA ALF MEDICAID PROGRAM

1. Florida’s ALF Medicaid program is not an entitlement
program. It is for individuals who only need assisted
living facility level of care or are able to live at home
and would benefit from home health care. There is a
limit to the number of people who can receive these
services.

2. Due to the limited number of enrollment slots, there
is a long waiting list for ALF Medicaid. Placement
on the waiting list is not first come first served. The
Medicaid Waiver wait list gives priority to those who
need services the most. Waitlists for filled programs
can run for months or years. The good news is there
are legal ways to avoid or bypass the assisted living
Medicaid waitlist in many cases. Also, you don’t need
to qualify for Medicaid’s asset and income tests to get
onto the waiting list.
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3. Not all Florida ALFs accept Medicaid. This is something
you need to verify with each facility. If the ALF accepts
Medicaid patients, important questions to review with
the facility are: How many Medicaid beds does the
facility have available? If none are available, how long
is the waiting list? Or, how long must a patient pay
privately before being allowed to apply for Medicaid?

4. When you are approved for ALF Medicaid, you keep
100% of your income.

5. Florida’'s ALF Medicaid program generally pays between
$1,000 and up to $1,500 a month for the following ser-
vices: Life Skills Development; Supplies and Equipment;
Personal Supports; Residential Services; Transportation;
Adult Dental; Therapeutic Supports and Wellness; and
Support Coordination. ALF Medicaid does not pay for
room and board.

6. Under the right circumstances, a veteran’s non-ser-
vice-connected pension can work very well with ALF
Medicaid to supplement the income needed to fund
assisted living care. VA pension for a veteran with no
dependents in 2023 is $2,229 per month. For a surviving
spouse of a veteran, it’s up to $1,432 a month. So the
person can have both Medicaid and this VA pension,
and those extra dollar amounts are very significant if
the person is in an assisted living facility.
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However, when the person is in a nursing facility, those
numbers don't apply. For an unmarried veteran or surviving
spouse on Medicaid, in a nursing facility, the maximum
amount they can receive for that VA pension is only $90
a month. For more information about Medicaid Planning
for veterans, please see Chapter 6.

WHAT ABOUT THE MEDICAID WAITING LIST?
ARE THERE OPTIONS?

Fortunately, there are steps you can take to make the
ALF Medicaid Program, including the dreaded waitlist,
work to your benefit. The following chapter explains how
the ALF Medicaid process works and how to best navigate
the Medicaid waiting list.
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CHAPTER 3

NAVIGATING THE FLORIDA
ALF MEDICAID WAITING LIST,
THE AAA INTERVIEW, AND
THE 701S FORM

Waiver programs are tied to a state’s budget. Florida’s
waiting list for Assisted Living Medicaid exists because
federal Medicaid law allows each state to limit waiver
enrollment. Accordingly, Florida limits enrollment to a
certain number of “funded slots.” ALF Medicaid applicants
are on a waiting list until an open, funded slot comes along

or is “released for enrollment.”

Even if you meet all financial and medical requirements
for ALF Medicaid, an open slot must be available before
you may obtain coverage. Over time, the demand for these
ALF Medicaid openings has far exceeded Florida’s funding

allotments. As a result, huge waiting lists have formed.

As discussed in Chapter 1, the ALF Medicaid waiting
list is not based on seniority, where the first to arrive is
the first to be served. The waitlist serves as a sorting sys-
tem to get Medicaid funding to the most frail and needy
applicants first. This need is determined by a screening
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conducted by an AAA caseworker that produces an appli-

) .

cant’s “priority score.”

Knowing this, seniors and their families will have con-
cerns about this process. How does one get on the ALF
Medicaid waiting list? Are you or your loved one “needy
enough?” In the interview with the AAA screener, are
there things you can do to place yourself higher up on
that waiting list? Do you have any control over the 701S
form? Is there any chance you could bypass the waitlist?

This chapter covers these and more questions about

navigating the Florida ALF waitlist, as follows:

1. How to Get on the ALF Medicaid Waiver Waiting List
a. The 701S Screening Form and the AAA Interview
b. Waitlist Priority: How Is the 701S Form Scored?
c. When Your Name Comes Off the Waiting List

2. How an Elder Law Attorney Can Help
a. Help You Get a Better Priority Score

b. Help You Legally and Ethically Become Qualified
for Medicaid

c. Meeting the Medical Qualifications for ALF Medicaid

d. Bypass the Medicaid Waiting List Altogether - the
60-Day Nursing Home Transition Program

It can be a complex and time-consuming process.
But take heart! The Florida ALF Medicaid Waiver program
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provides meaningful financial assistance to many seniors
who wish to avoid nursing facilities and live in the com-
munity, whether in an assisted living facility, independent
living, or home care setting.

As an elder law attorney, my job is to empower you or
your loved one with legal options, to help make this happen
in an optimal manner while protecting the best interests
of you and your family.

It all begins by getting on the ALF Medicaid Waiver
waiting list.

1. HOW TO GET ON THE ALF MEDICAID
WAIVER WAITING LIST

If you need non-nursing home Medicaid services, you
should get on this waitlist as soon as possible. You or your
authorized representative must participate in an initial

screening or rescreening for placement on the wait list.

The first step is to make an appointment to be screened
for the ALF waiting list priority. You (or your authorized rep-
resentative) will call your local Area Agency on Aging (AAA).

Note, in Medicaid waiver matters, the AAA also operates
as Aging & Disability Resource Centers (ADRC). As men-
tioned in Chapter 1, different Florida counties may label the
AAA/ADRC agencies under various names like Alliance for
Aging, Senior Resource Alliance, Senior Connection Center,

Inc., Elder Options, Elder Source, and many more. A web
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search for Area Agency on Aging and your county should
display the contact information you need.

The AAA/ADRC conducts the following waitlist actions:

e Administers the initial screening and scoring for
waitlist prioritization;

e Serves as gatekeeper to all waiting lists for in-home
and assisted living facility Medicaid waiver programs.
When the Department of Elder Affairs (DOEA) issues a
release for enrollment, or an open slot, the AAA /ADRC
secures the slot and contacts the next in line on the
waiting list. That individual will come off the waitlist
and may now

v'apply for financial eligibility for Medicaid with
Florida’s Department of Children & Families
(DCF), and

v" verify clinical eligibility for Medicaid with DOEA.

A. THE 701S SCREENING FORM AND THE
AAA INTERVIEW

See Appendix A for the 701S Screening Form

The DOEA Screening Form 701S is used to conduct
the initial screening of applicants for long-term care
programs and to re-screen individuals who still need to
get off the waitlist. Trained screeners (also referred to as

assessors or interviewers) ask questions from the form to
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assess your eligibility for the Medicaid waiver program
and HCBS service referrals. Screeners complete the form
by filling in blanks and checking boxes. All applicants are
asked the same questions to produce a prioritized waitlist

score generated by a computer-based algorithm.

The interview covers general background information,
the nature of your physical and mental health, the avail-
ability of caregivers, and functional abilities, including your
need for assistance with Activities of Daily Living (ADLSs)
and Instrumental Activities of Daily Living (IADLS).

The priority score factors you should know
about are:?

e Whether or not you live alone;

e Whether or not you have a caregiver to provide some
care, your caregiver’s health status, your caregiver’s
ability to continue to provide care, and whether your
caregiver is in crisis. Note, primary caregiver crisis
describes a situation where the caregiver is present
but does not appear to have the ability or willingness
to continue to provide the care you need. This may be
due to physical or emotional limitations of the caregiver
or your increasing demand for more help. The crisis
may already be in effect or may be quickly approaching.

e Your current health and how it compares to the
prior year;
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How much your health affects you doing what you
want to do;

How much assistance do you need with Activities of
Daily Living (ADLs) and Instrumental Activities of Daily
Living (IADLs); and

The resources available to you, including access to
health care and medications.

Activities of Daily Living (ADLs) are basic self-care

activities that must be performed daily for you to live

independently:

e Bathing

¢ Dressing

e Eating

e Using the bathroom
e Transferring

e Walking /Mobility

Instrumental Activities of Daily Living (IADLs) are

necessary for independent living but are less crucial to

daily functioning than ADLs:

e Heavy chores
e Light housekeeping

¢ Using the telephone
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e Managing money

e Preparing meals

e Shopping

e Managing medication

¢ Using transportation

Once completed, the screener types up your 701S form
on the AAA computer system, and the computer system
uses an algorithm to generate a priority score. The goal
of the 701S screening process is to get a priority score of
a “5” on the completed 701S form. If the applicant receives
a score of a “5," the applicant will only be on the Medicaid
waiting list for 30 to 60 days.

Remember: you have not submitted a Medicaid ap-
plication; therefore, you don’t need to be fully asset or
income Medicaid-qualified yet. However, you do not want
to wait until you “reach the top” of the priority list only to
learn that you do not qualify financially. Months spent on
the waiting list is the perfect time for a Medicaid planning
attorney to apply the legal strategies necessary to become
fully Medicaid-qualified. Use this time to work with a Med-
icaid planning attorney who will work with your family to
get this done correctly.

37



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

B. WAITLIST PRIORITY: HOW IS THE 701S
FORM SCORED?

Completion of the form generates your priority score
and rank. The information received prioritizes all applicants
so those in greatest need and with the least resources
available will receive services first.

Priority scores are grouped into low and high-priority
score ranges and frailty-based categories (“ranks”). For
purposes of waiting list releases (open slots), the priority
scoring system is indicated as part of a range ranked 1 to
5, with 5 being the frailest as follows:?

1. Low Priority Score
e Rank 1: 0-15

e Rank 2:16-29

2. High Priority Score
e Rank 3:30-39
e Rank 4: 40-45

¢ Rank 5: Greater than or equal to 46

We strive for a priority score of 5 for all of our clients,
which means we expect a Medicaid opening within 30
to 60 days.

To complete the ranks, there are a total of eight (8)
levels or priority scores. The Medicaid rule regarding
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prioritization also specifies three additional categories of

individuals listed above the rank of 5, regardless of their

priority score. Those include:

Rank 6: Aging Out Referral - this applies to minors in
disability programs who reach the maximum age for
those programs, who still require services.

Rank 7: Imminent Risk of Nursing Home Placement
- Florida statutes consider someone to be at “immi-
nent risk” if the person is: unable to perform self-care
because of deteriorating mental or physical health
conditions; there is no capable caregiver; and institu-
tionalization in a nursing home is likely within one to
three months.

Rank 8: Adult Protective Services High Risk Refer-
ral - this referral ensures that services are provided
immediately for vulnerable adults (elderly or disabled.)

As a general rule, scores of 6, 7, and 8 do not apply to

our typical Medicaid waiver clients, and our goal is to get

a score of 5.

When the screening process is complete, DOEA will

provide the individual, or their authorized representative,

written notification of all the following:

1. The individual’s priority rank.
2. Contact information for the AAA /ADRC.

3. Instructions for requesting an administrative fair
hearing if needed. (You have the right to challenge any
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denial, reduction, or termination of services or failure

to provide services within a reasonable time.)

Instructions for requesting a copy of the completed
screening tool, which includes the priority score.

4. Instructions for requesting a rescreening. If any
declines occur in the health of the individual on the
waitlist or to the wellbeing of the caregiver while on
the waiting list (and before a slot is offered) — or there
is a risk of financial exhaustion within three months
— contact should be made with the AAA/ADRC, and a

new screening should be requested.

5. For individuals with a high priority rank (a score of

a 5), notification of waitlist placement.

6. For individuals with a low priority rank, notification of
ineligibility for waiting list placement and information
on how to find community resources available to
assist them.

If an applicant receives a score of less than a 5, we

typically wait 30 to 60 days and schedule another 701S

interview to see if anything has changed which might

result in a score of a 5.

WHEN YOUR NAME COMES OFF THE

WAITING LIST

Each month, DOEA releases individuals from the waiting

list based on their score and levels of frailty, corresponding

with current enrollments. When enrollment becomes
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available, the ADRC will notify people on the waiting list
who can begin enrollment and apply for Medicaid.

Remember, release from the ALF Medicaid waiting list
is not the same as a Medicaid approval; it only means that
you may now apply for Medicaid. *

You must next complete all required actions and submit
necessary documents to (1) Florida DCF for the determi-
nation of financial eligibility add (2) the DOEA for the

determination of medical eligibility.

However, if you engaged a Medicaid planning attorney
during the months spent waiting to come off the waitlist,
the complex process of qualifying for Medicaid will have
been appropriately handled, and you will be poised for the
Medicaid application process with DCF.

2. HOW AN ELDER LAW
ATTORNEY CAN HELP

An experienced attorney can significantly reduce your
time on the waitlist. This is critical to your success because
the average time spent on Florida’s ALF Medicaid Waitlist is
easily over half a year; some families have waited years; and
some clients have died on the waiting list. A knowledgeable
lawyer can help you be positioned higher on the waitlist
and avoid mistakes that keep your priority score lower
than you deserve.

Perhaps your or a loved one’s income or assets exceed
the Medicaid limits for financial eligibility. In that case,
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I encourage you or your legal representative to consult
an elder law attorney with expertise in Florida ALF Med-
icaid planning. A skilled attorney will do several things
for you here:

A. HELP YOU GET A BETTER
PRIORITY SCORE

Beyond helping you schedule your waitlist screening,
your attorney will devote time preparing you or your
authorized representative for the questions the screener
will ask.

Many questions can cause confusion or lack of clarity;
without proper feedback and analysis, inadequate answers
may lead to an undeservedly poor priority score. Our
attorneys help our clients understand their conditions
from the eyes of the screener. We prepare you to answer
Form 701S questions truthfully to convey the essential,
relevant information the screener needs in a way that will
accurately raise your priority score, shortening the time

you spend on the waitlist.

We strive for a priority score of 5 for our clients which

means we expect an opening within 30 to 60 days.

For your name to be released from the assisted living
Medicaid waitlist, a score of 5 must be assigned. Any score
lower than five is not considered a priority and can be
challenged in an administrative hearing. However, rather
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than file an appeal, we typically wait a period of time to
schedule another 701S form evaluation.

Before your screening interview, we will provide you
with a blank copy of the 701S form to review. We want to
ensure you are familiar with the questions you must answer
during the screening process. It is easy to forget or miss
details that seem unimportant yet can make a difference
in the agency’s understanding.

Because the 701S form measures an applicant’s need
for assistance and the available caregiver resources, it is
vital to communicate what activities you cannot perform
alone and be realistic about what duties a caregiver can

actually do and sustain.

We will clarify all questions so you will be prepared to

answer in a way most advantageous to your case.

Following the interview with the AAA caseworker, it is
essential that you request a copy of your completed 701S
form so that:

e Our office can review the form and your score to verify
that it was completed fully and accurately by the AAA
caseworker;

e Ifyoureceive a score of less than 5, as your attorney, I
will know we will need to schedule another 701S form
evaluation.

The waiting begins once the AAA interview is over and
a priority score is determined.
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Just as important, a senior’s condition may deteriorate
during this waiting time. A re-assessment may be needed
to move higher up on the waiting list. As Medicaid planning
lawyers, we are often able to identify a strategy to coordi-
nate time on the waitlist with the increasing medical need
that will make your loved one medically eligible.

B. HELP YOU LEGALLY AND ETHICALLY
BECOME QUALIFIED FOR MEDICAID

While you are on the waiting list, as your Medicaid
planning attorney, I will take all the steps necessary for you
to become financially Medicaid-qualified. You will be ready
to submit the Medicaid application at the appropriate time.

The following chapters discuss these actions in detail:

e Chapter Four: Medicaid Planning for Florida ALF Med-
icaid Planning

e Chapter Five: Other Important Medicaid Planning
Considerations.

C. MEETING THE MEDICAL
QUALIFICATIONS FOR ALF MEDICAID

When you get the open enrollment slot, AAA/ADRC
will notify you to send the required medical information.
AHCA Form 5000-3008 is used to obtain your medical
information from your doctor. The name on the form
is “Medical Certification for Medicaid Long Term Care

Services and Patient Transfer Form.

44



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

Comprehensive Assessment and Review (CARES) for
Long-Term Care Services is the program that performs
the initial Level of Care (LOC) assessment for Florida’s
ALF waiver program. Completion of Form 5000-3008 is a
pre-requisite to obtaining the LOC.

Your elder law attorney will guide you through each
step of the process.

NOTE! We are mindful of certain approaches by DCF
caseworkers regarding the 5000-3008 completed forms.
DCF frequently rejects cases due to incomplete 5000-3008.
Also, be aware that the effective date of the 5000-3008
form must at least be in the month you desire Medicaid
coverage to be effective. If the effective date is dated later
than in the month of desired Medicaid coverage, you will
not be covered! The only way to correct this problem is
to have a new 5000-3008 completed.

Your attorney must ensure all forms are filled out

entirely with proper effective dates to begin with.

What happens next?

e When CARES completes the level of care assessment,
the LOC is sent to the AAA for the issuance of DCF
Form 2515. The Form 2515 is then sent to DCF.

e When DCF has received your Medicaid application, the
LOC, and the Form 2515, you must select and enroll in
an LTC Medicaid Managed Care Plan (MCP) when your
Medicaid is approved.
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e After an LTC Managed Care Plan is selected, a case
manager from the MCP will meet with you (and /or your
legal representative) and create a plan of care. Once
the care plan is completed, enrollment in the LTC MCP
is finalized, and services may begin.

e Services in the home may begin within a few days.
Whereas services in the assisted living facility (and
payment by AHCA to the assisted living facility) start
at the beginning of the following calendar month.

D. BYPASS THE MEDICAID WAITING LIST
ALTOGETHER - THE 60-DAY NURSING HOME
TRANSITION PROGRAM

In certain situations, exceptions to the priority screen-
ing requirement do exist, allowing an elder person (or
disabled person under the age of 65) to be immediately
approved for ALF Medicaid benefits. The most applicable
scenario for Florida seniors applies to those in a nursing
home for 60 consecutive days.

As mentioned in Chapter 1, this little-known program is
known as the “60-day nursing home transition program.”
When applicable, we inform our clients on how the program
may succeed for them, as certain cases will coincide with

the requirements, while others may not.

A prime example would be if you are admitted to a
hospital and then require rehabilitation in a skilled nursing

facility. If you meet a 60-day residency requirement and get
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Medicaid Institutional Care Program (ICP) approval while

in the nursing home, you may transition to an ALF (or in-

home care) and be immediately eligible for ALF Medicaid

without dealing with the long ALF Medicaid waiting list.

Our attorneys will work with you to ensure your assets

are correctly structured to streamline approval.

Certain things must happen before a resident can

move from the nursing home to the assisted living facility.

We educate you and your legal representative to ensure

adherence to the following criteria:

You must remain in the SNF until your enrollment in
an LTC Managed Care Plan (MCP) has been confirmed,
the MCP case manager has met with you or your legal
representative, and a plan of care has been developed.

The nursing home Medicaid application must be ap-
proved before the Medicaid applicant can move to the
assisted living facility. This is true even if it takes longer
than 60 days for the Florida Department of Children
and Families (DCF) to approve the Medicaid application.

The Managed Medicaid Provider involved in the case
must approve the move from the nursing home to the
assisted living facility first. This is true even if it takes
longer than 60 days for DCF to approve the Medicaid
application.

For ALF residents, the senior’s stay may be extended
even after meeting the 60-day requirement and get-
ting Medicaid ICP approval. The reason is due to the
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Medicaid processing cycle, where the date toward the
end of any calendar month beyond which the MCP
cannot establish its services beginning the following
calendar month. This creates an additional calendar
month delay in most circumstances for the transition
from the nursing home to the ALF before MCP services
are in place at the ALF.

If these rules are not followed, you will not be on
Medicaid when you move to the assisted living facility.
You and your attorney must make sure all required con-

ditions are met.

IN SUMMARY,

Our office will help you through all ALF Medicaid waitlist
proceedings and Medicaid planning goals and transactions.
We prepare and file applications for Medicaid with the DCF

and follow up throughout the application process.

We coordinate your benefits with nursing homes, as-
sisted living facilities, and the Statewide Medicaid Managed
Care program. We will do everything legally possible to

make the system work to your benefit.
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CHAPTER 4

MEDICAID PLANNING
STRATEGIES FOR FLORIDA
ALF MEDICAID PLANNING

Unlike SNF Medicaid, ALF Medicaid does not cover
everything. But with careful Medicaid planning, seniors
and their families may access other valuable financial
resources. The goal is that no one becomes impoverished,
the senior’s assets are protected, and the senior is able to
reliably pay that monthly ALF bill.

Costs vary greatly depending on several factors. The
2023 average cost of a month-long stay in assisted living
in Florida is around $4,774. The medical and personal
care needed, the geographic location, the rent, utility,
maintenance, meals, and other amenities offered to ALF

residents, will all impact monthly fees.

To better understand the costs of assisted living, the
table below shows projected monthly median ALF costs
throughout Florida. The data is presented in order of as-
cending price, as published in the 2021 Genworth Financial

annual Cost of Care Survey, with projections for 2023 costs.
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Florida Assisted Living Facility Costs
City/Area Monthly Yearly Median Costs
Median Costs (projected for 2023)
(projected for 2023)
Gainesville, FL $2493 $29,916
Lakeland, FL $3,501 $42,012
Tampa, FL $3,554 S$42.648
Sebring, FL $3,645 $43,740
Orlando, FL $4,244 $50,928
Miami, FL $4,652 $55,824
Tallahassee $4,933 $59,196
Jacksonville, FL $4,944 $59,326
The Villages, FL $5,525 $66,300
Naples, FL $5,623 $67,476

Generally, Medicaid pays around $1,000—S$1,500 towards
the medical portion of the assisted living facility bill. Clearly,
this is not enough to cover the overall costs of the ALF. If
the senior does not have ways to pay the remainder not
covered by Medicaid, this creates a shortfall.

Also important to plan for are costs that are often
overlooked. These may include initial deposits to the facility,
moving expenses, and increased costs over time due to

yearly price hikes and the possible need for elevated care.

Recall in Chapter One the two scenarios for acquiring
ALF Medicaid:
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1. You are a current nursing home resident in transi-
tion. You're already eligible for and receiving Med-
icaid benefits and you wish to move directly into
an assisted living facility. Your attorney implements
the 60-Day Nursing Home Transition Program to
streamline the process;

- OR_

2. You need to apply for Medicaid benefits under the
ALF Medicaid waiver program. Prior to applying, you
must make an appointment to get screened and un-

dergo the 701S Assessment and waiver prioritization

process. You get on the Medicaid Waiver waitlist.
During this time, your attorney does two things:

a) helps you ethically obtain a higher priority score to
minimize time on the waitlist, and

b) executes legal strategies specific to your situation
so that you become Medicaid qualified, assets are
protected, and appropriate funds become available to
help supplement any shortfall.

The Medicaid waiver application is not submitted until
you are called off the waitlist. So coming off the waiting
list is your green light to apply. Once the Medicaid waiver
application is submitted (and you are otherwise eligible),
Medicaid waiver services can generally begin on the first

day of the following month.

Remember, once ALF Medicaid is approved,
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¢ You keep 100% of your income.

¢ You will be responsible for room and board, which can
range from $2,000-S4,000 monthly.

In this chapter, we discuss the Medicaid planning steps
an elder law attorney can help you take so your assets and
income will fall within the required Medicaid limits and
ensure your assets are protected instead of consumed.

Chapter 4 is presented in three sections:
I. ALF Medicaid Planning Strategies for Singles

II. Additional ALF Medicaid Planning Strategies for
Couples

[1I. The Deficit Reduction Act of 2005 (DRA) in Florida

I. ALF MEDICAID PLANNING STRATEGIES
FOR SINGLES

There are several proven strategies available to help
assisted living and nursing home residents protect their
assets and also receive Medicaid benefits.

What many families don't realize is that Florida Medicaid
planning - whether for nursing home, assisted living, or
home health care - is not just for people with limited
income or assets. I assure you that you don’t have to
be destitute to qualify for Medicaid coverage. Medicaid
planning is all about arranging your affairs in ways that
will allow you to protect your assets. Contrary to what

you may hear, protecting your assets through Medicaid
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planning does not mean you are cheating the government.
The government itself has made possible these asset
protection strategies, and they work for Institutional Care
Program (ICP) Medicaid, the Medicaid Waiver Program,
and the Medicaid Diversion Program.

These strategies include:

1. The Personal Services Contract

2. A Special Needs Pooled Trust (Pooled Trust)

3. Medicaid Qualifying Annuity

4. Purchase of Income Producing Property

5. Purchase of a Homestead

6. Gifting (Asset Transfers Less than Fair Market Value)
7. Purchase of Other Exempt Assets

8. Repairs to the Homestead

9. Payment of Debts and Expenses

1. THE PERSONAL SERVICES CONTRACT

A Personal Services Contract is an effective way to
reduce a senior’s countable assets and is often used to
obtain eligibility for Florida Medicaid Waiver applicants
who need financial assistance to pay for assisted living

facility expenses. Florida law allows for a reasonable dollar
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amount to be paid to one or more caregivers involved in
the care of the Medicaid applicant. The caregivers must
work under a written, accurately drafted, and properly

executed personal services contract.

Frequently, the individual who acts as the attorney-
in-fact, or the guardian of the Medicaid applicant, has
spent a significant amount of time involved in the care
of the individual. The reality is, it often comes down to
family or close friends to fill various gaps in care that may
occur when their senior loved one is at home or in an
assisted living setting. They typically do this without being
paid. These services might include transportation needs,
attending doctor’s appointments with the senior, dealing
with attorneys and handling legal issues, or providing

entertainment and general company.

A personal services contract allows for a lump-sum
payment (or staggered payments, with certain restrictions)

for future services to be paid to the caregiver.

Florida case law authorizes the use of “reasonable
personal service contracts” to obtain Medicaid benefits.
*The contract legally moves money out of the senior’s name
without setting off the Medicaid look-back period. The
personal service contact is often used as a way to keep
money within the family, to the benefit of both the senior

and the caregiver.

There are several basic requirements for personal

service contracts:
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1. The contract payment price must be “reasonable,’
and the payment cannot exceed a “fair market value”
The “reasonableness” of the contract payment could
vary, depending on the educational and/or formal
medical training of the provider. Fair market value cost
of service would be evaluated based on the average
hourly cost of geriatric case managers in the region
where the Medicaid applicant resides.

2. The contract must be a payment for future services,
and not a payment for services already provided.

3. The term of the contract must be equal to or less
than the Medicaid applicant’s life expectancy, based
on actuarial tables as provided in the Florida Economic

Self-Sufficiency Public Assistance Policy Manual.®
4. The contract must be in writing.

The caregiver will need to remember that any money

they are paid for work done under a Personal Services

Contract must be counted as “gross income.” The caregiver

must pay taxes on income earned from a Personal Services

Contract when his or her taxes are filed. To learn the

amount of tax that will have to be paid, a caregiver may

require the help of a tax professional.

Example: Judith is an 82-year-old resident of Panama

City, Florida. Her doctor has determined that Judith needs
long-term care in an assisted living facility.

Judith has $31,000 in her checking account — Judith'’s

only asset.
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Judith’s daughter and attorney-in-fact, Sandra, has
hired an elder law attorney to obtain Medicaid benefits
for Judith under the Medicaid Waiver Program. Sandra’s
two sisters, Julia and Stephanie, are also involved in the
care of their mother.

While Judith is on the Medicaid Waiver waitlist, her
elder law attorney prepares a $30,000 personal services
contract, with three $10,000 checks payable to Sandra, Julia
and Stephanie. The contract is signed by each daughter,
and Sandra signs for her mother (acting as her mother’s
attorney-in-fact). The $30,000 in payments reduces Judith’s
checking account to $1,000, which is below the allowable
$2,000 cash asset limit.

Assuming that Judith meets the two other requirements
for Medicaid, Judith will qualify for Medicaid assistance.
Each of the three daughters will be paid for services they
will perform, and they now have an additional $10,000 of
gross income to report on their income tax returns for the

year in which the money was paid.

Caregiver relatives, such as Judith’s daughters, might
also be the beneficiaries of the Medicaid applicant’s estate.
However, if the caregiver is not a beneficiary of the Med-
icaid applicant’s estate, there is the potential for conflict.
For example, if the Medicaid applicant were to die early
into the term of a Personal Services Contract, beneficiaries
who were not paid under the personal services contract

would be left with essentially nothing to inherit.
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2. SPECIAL NEEDS POOLED TRUST
(POOLED TRUST)

A Special Needs Pooled Trust is an effective way for
a Medicaid applicant to shelter assets and immediately
obtain Medicaid benefits. A Pooled Trust is an irrevocable
trust, authorized by the Omnibus Budget Reconciliation
Act 0f 1993.2

Most trusts are unable to protect assets held in the
trust from the Medicaid “spend-down.” For example, many
Florida residents have Revocable Living Trusts. A Revocable
Living Trust is an estate-planning document that, if prop-
erly established, avoids the probate process after a person
dies. However, assets held inside a Revocable Living Trust
will be treated as countable assets by Medicaid. Therefore,
a Revocable Living Trust will provide no value in terms of

helping an applicant qualify for Medicaid benefits.

Florida has adopted the federal law for Pooled Trusts
in the Florida Economic Self-Sufficiency Public Assistance
Policy Manual.® There are several basic requirements for

a Pooled Trust:

1. A nonprofit association must manage and establish
the trust. (The trustee is typically a nonprofit “501(c)
(3)” organization.)

2. Each trust beneficiary has his/her own subaccount,
but the funds must be managed and invested together.
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3. Each individual’'s subaccount is established for the
sole benefit of the person applying for or currently
receiving public benefits (Medicaid).

4. Upon the death of the public benefits recipient, the
funds held in his/her account will either be required to
remain in the Pooled Trust, or be paid as reimbursement
to the state, for the public benefits paid out.

Those requirements may seem stiff, but the Pooled
Trust offers several advantages. First, the funds are available
to pay for the supplemental needs of the Medicaid recip-
ient. The funds can be used for anything that benefits the
Medicaid recipient. This includes payments for ALF room
and board, repairs or costs associated with a homestead
still owned by the Medicaid recipient, attorneys’ fees,

guardianship fees, etc.

The Pooled Trust funds cannot, however, be paid di-
rectly to the Medicaid recipient; instead, payments must
be made directly to a service provider or a vendor. By using
a Pooled Trust, the beneficiary is now a recipient of public
benefits, there will be no spend-down of the beneficiary’s as-

sets, and the Medicaid recipient’s assets will last much longer.

One big drawback of the Pooled Trust is that the assets
held in the Pooled Trust generally will not be inherited by
the beneficiaries of the Medicaid recipient’s estate. The
law requires a payback (for benefits paid out) to the State
of Florida of any funds that remain in the trust at the time
of the Medicaid recipient’s death. Or, if there are other
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participants in the “pool,” the funds may remain in the
Pooled Trust after the death of the Medicaid recipient, for
the benefit of other participants.

Example: Mary, a 95-year-old resident of Polk County,
Florida, has $120,000 in her checking account, and she is
widowed with no children. Mary has no other assets, and
she has been renting at an independent living facility for
the past few years.

Mary has become increasingly incontinent and also
needs help walking and getting around generally. Her
doctor is now recommending long-term care for Mary at
an assisted living facility. The ALF charges approximately
$5,000 per month.

Mary’s great-niece, Joyce, is Mary’s attorney-in-fact.
Joyce contacts an elder law attorney regarding the situation
to begin the Medicaid Waiver application process. Mary
and Joyce decide, after discussion with the attorney, that
Mary should use the Pooled Trust option. Mary decides
to have all of her money, except for $1,700 in her regular

checking account, to be held in the Pooled Trust.

Mary’s gross monthly income from Social Security is
S500, and she has no health insurance. While on the ALF
waitlist, Mary’s attorney creates a special needs pooled
trust as part of spend-down planning that will shelter
Mary’s checking account and Social Security income.

Once Mary obtains Medicaid benefits, she will be able
to have payments made to an assisted living facility on her
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behalf out of the Pooled Trust, and her funds will probably
last her the rest of her life. She can also authorize payments
to her great-niece, Joyce, over the years, for the time Joyce
will contribute to the care of Mary in the future.

A Pooled Trust is often an ideal way to obtain Medicaid
benefits for an elderly individual who has no children.
It is also used by a Medicaid applicant who is not overly
concerned about leaving money to specific people after
the Medicaid applicant’s death.

Further, if the Medicaid recipient has a desire for his
or her funds to be used for the benefit of other disabled
or elderly individuals after he or she dies, the Pooled Trust
is a good option to consider. The funds that remain in
the trust, after the Medicaid recipient dies, can be used
for the benefit of the other surviving participants in the
Pooled Trust.

3. MEDICAID QUALIFYING ANNUITY

A Medicaid Qualifying Annuity is a specially structured
annuity that meets the following criteria:

* No cash value

* Non-assignable

* Non-transferable

* Single premium immediate annuity
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e Term of the annuity is equal to or less than life
expectancy under the Social Security life expec-
tancy tables

If these requirements are met, then this type of annuity
will work to restructure countable assets into non-countable
assets. Florida law also requires the annuity to pay out a
certain dollar amount on a monthly basis, which would
be paid to the assisted living facility as part of a single
Medicaid applicant’s patient responsibility.

The Deficit Reduction Act of 2005 (DRA), which we
discuss in detail in Section III of this chapter, requires that
the State of Florida be named as the primary beneficiary of
the annuity (to the extent of Medicaid benefits paid out).
The DRA requires that all Medicaid annuities for single
Medicaid applicants be “level payout” annuities. This means
there is no “balloon” payment (a large, lump-sum payment
scheduled at the end of the smaller, periodic payments).

All payments are equal in amount.

Example: Cecelia is an 87-year-old widow who has a
$61,000 balance in her checking account, and she receives

S800 per month in gross Social Security.

Cecelia is a resident of Merritt Island, Florida, and her
physician and family have agreed that she needs long-term
care in an assisted living facility.

Cecelia has two children, Tom and Katie. Tom is Cece-
lia’s attorney-in-fact. Tom retains an elder law attorney to
assist the family in obtaining Medicaid benefits for Cecelia.
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After consideration of the various options, the family
decides to use a level payout Medicaid qualifying annuity.
The attorney has referred the family to an insurance agent
who specializes in Medicaid qualifying annuities. The family
establishes a $60,000 Medicaid qualifying annuity. The
state of Florida must be named the primary beneficiary to
the extent of Medicaid benefits paid on behalf of Cecelia,
which Florida law requires. Tom and Katie are named as
secondary beneficiaries after the state of Florida is paid
back Medicaid benefits.

Cecelia’s life expectancy is 6.10 years under the Social
Security life expectancy table, and the family decides to
set a five-year term for the annuity. The annuity will pay
$1,000, per month, over the next 60 months. This amount
must be paid to the assisted living facility each month.
Cecelia will now qualify for Medicaid.

4. THE PURCHASE OF INCOME-
PRODUCING PROPERTY

The Florida Economic Self-Sufficiency Public Assistance
Policy Manual provides that real estate rented for fair
market value is excluded from a Medicaid applicant’s
countable resources.”” The Policy Manual also states that
only the net rent (the gross rent minus expenses) will count

toward the Medicaid applicant’s patient responsibility."

Expense items that are considered allowable deductions

from the rent include:
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* Property taxes

* Property insurance

* Repairs

» Utilities

* Monthly maintenance fees
e Interest

* Debts

These items would first be deducted from the gross

rent amount, and the balance would be paid to the facility.

The Policy Manual also requires that the real estate be
rented for fair market value. If this strategy were used to
restructure assets, then it would be important to include,
with the Medicaid application, a letter from a real estate
professional stating that the property is indeed rented for
fair market value.

Another issue with the use of this strategy relates to
what would happen to the property after the death of the
Medicaid applicant. When a Medicaid applicant dies, if his
or her rental property goes through probate, the State of
Florida would then recover against the property to repay
Medicaid benefits paid out to the Medicaid recipient during
his or her life.

There are two primary ways to avoid probate with real
property:
1. The use of an Enhanced Life Estate Deed
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2. The use of a Revocable Living Trust

Example: Bernice is a 101-year-old widow and a resident
of Palm Beach County, Florida. She has suffered a stroke and
she needs long-term placement in an assisted living facility.

Bernice has $600,000 in a money market account, her
only asset. Bernice receives $1,500 per month in gross Social

Security.

Bernice has four children, who are equal beneficiaries
of her revocable living trust. Bernice’s oldest daughter,
Nicole, is Bernice’s attorney-in-fact. Bernice’s son Gabriel

is a professional real estate investor.

Nicole retains an elder law attorney to try to deal with
the estimated $7,000 in monthly charges that are expected
at the ALF where Bernice has been placed. After discussing
the family’s situation, the attorney advises them to consider
the purchase of a rental condominium unit near the ocean

for approximately $599,000.

A real estate agent has prepared a letter stating that
such a condominium should rent for approximately $2,200
per month, with about $500 in expenses per month.

Nicole, using her durable power of attorney, buys a
waterfront condominium in the name of her mother’s trust
(to avoid probate after her mother dies). The condominium
is rented for $2,200 per month on a two-year lease to a

family that has just relocated to West Palm Beach.
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Because the rental income now puts Bernice over the
2023 income cap of $2,742 gross per month, the attorney
prepares a Qualified Income Trust. The trust is funded
each month with $2,300 from Bernice’s monthly income.
The assisted living facility is paid $2,265. Since the ALF
costs $7,000 per month, nearly $5,000 per month is saved.

Because Bernice’s four children are named equal ben-
eficiaries in the Revocable Living Trust, the condominium
will bypass probate when Bernice dies. Title to the property
will then pass to her four children without any Medicaid
benefit recovery (under current law).

If a Medicaid applicant is very elderly (late 90s to over
100 years old) and has significant assets (over $200,000 in
countable assets) that need to be restructured to protect
them from Medicaid, the use of rental real estate as a

restructuring option becomes a good option because:

e Aperson over 100 years old is generally considered un-
insurable, so an annuity strategy would not be an option.

e The dollar amount of a personal services contract
would be restricted by the short life expectancy of the
Medicaid applicant.

Therefore, a very elderly person with substantial assets
often presents the ideal scenario for sheltering assets with

a real estate rental strategy.

One issue that might make investing in rental real

estate undesirable relates to property management and
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landlord /tenant issues. Property management is often
a difficult and time-consuming undertaking. If a close
family member of the Medicaid applicant is involved in
real estate investment, such as Bernice’s son Gabriel,
a real estate investment strategy often makes sense. A
professional property manager can also be hired to manage
the property, and up to 10% of the monthly rent could
be paid to the property manager, and deducted from the
patient responsibility.

S. THE PURCHASE OF A HOMESTEAD

A Medicaid applicant is allowed to have one home in
Florida, with a $688,000 limit on the value. The home can be
a house, a mobile home, a condominium, or any other place

the Medicaid applicant lives, and which he or she owns.

For the homestead to be considered an exempt asset,
the Medicaid applicant must have an “intent” to return
home, which seems to be generally presumed by most DCF
caseworkers. Simply because a Medicaid applicant lives
in a nursing home, or an assisted living facility, does not

mean that they don’t intend to one day go home.

“Intent” is a psychological state of mind, and it has
nothing to do with a Medicaid applicant’s physical inability

to return home.

The Deficit Reduction Act established a $500,000
(adjusted in 2023 to $688,000) upper value limit, or cap, on
home equity for unmarried Medicaid applicants. If a spouse
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is still living at home, the equity cap does not apply. This
aspect of the Deficit Reduction Act is discussed in Section
I1I of this Chapter.

In addition to having the “intent” to return home,
the Medicaid applicant must have physically lived at the
home at some time in the past. If the Medicaid applicant
never actually resided in the home, the DCF case worker
could conceivably take the position that there was no
“intent” to return home, since they never actually lived
in the home, to begin with. For that reason, a prospective
Medicaid applicant who is already a permanent resident in
a nursing home or an assisted living facility may not find
the purchase of a homestead a viable strategy to shelter
assets. The purchase of income-producing property would
be the preferred option if the Medicaid applicant already
resides in a nursing home or an assisted living facility and

does not currently own a home.

Example: Esmeralda is an 89-year-old widow who
lives at home in Hobe Sound, Florida. In recent years, she
has experienced various health problems, but she is still
capable of living at home. Esmeralda’s doctor has indicated
that Esmeralda may need assisted living care — within the

next two years.

Her daughter and power of attorney, Daniela, has
arranged for a geriatric care manager to spend five hours

per week visiting Esmeralda at her home.
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Esmeralda’s house is a small, two-bedroom house worth
approximately $120,000. Esmeralda also has $280,000 in
bank accounts and other liquid investments.

It would be perfectly acceptable under the Medicaid
rules for Esmeralda to sell her current home and move into
a home worth significantly more, thereby reducing her
countable assets. As long as Esmeralda actually resides in
her new home, it would be considered exempt under Florida
law if she later needed to apply for Medicaid benefits in a
nursing home or assisted living facility (which her doctor
anticipates will be the case within two years).

Many Florida residents have Revocable Living Trusts
for the purpose of avoiding probate. Although the “in-
tent” to return home generally is the controlling factor
in determining whether the home is exempt for Medicaid
purposes, there are some provisions under federal law that
indicate that any assets held in a Revocable Living Trust
are “countable” assets for the purpose of obtaining public
benefits. Because of this, some attorneys advise Medicaid
applicants, who own their homestead in a living trust, to
quitclaim the homestead out of the trust and back into the
name of the Medicaid applicant (and any spouse if there is a
spouse) before applying for Medicaid. But the Department
of Children and Families uses the “intent to return home”
policy to decide whether the home is exempt forpurposes of
obtaining Medicaid benefits. Therefore, it is not necessary
to transfer the homestead out of the Revocable Living Trust
to obtain Medicaid benefits.
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6. GIFTING (ASSET TRANSFERS FOR LESS
THAN FAIR MARKET VALUE)

There are strict limitations on gifting when it comes to
Medicaid planning. The general rule under Federal and Florida
law is that individuals are largely prohibited from giving away
assets to obtain Medicaid benefits. The Florida Department of
Children and Families uses a “divestment penalty divisor” to
calculate Medicaid disqualification periods for people who
give away assets and then apply for Medicaid. In 2023, the
divestment penalty divisor is $10,809, which is the dollar
amount that represents the average monthly private pay
rate of a skilled nursing facility in Florida.

It is important to distinguish between Florida Medicaid
gifting rules and the gifting rules with regard to the filing of a
federal gift tax return (IRS Form 709).”> Many people confuse the
IRS $17,000 annual gift tax exclusion with the Medicaid gifting

rules. These two concepts are not related.

Example: Angelica is an 83-year-old widow, and she is

a resident of Jacksonville, Florida.

Angelica has a balance of $121,000 in her checking
account and no other assets. Angelica receives $1,000 per
month in gross Social Security.

Angelica has recently been admitted to an assisted
living facility.

Angelica has one daughter, Dulce Maria. Angelica gives
a $60,000 gift to Dulce Maria, creating a 5.5-month penalty
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period for Medicaid. At the same time, Angelica establishes
a $60,000, 12-month, level payout annuity, which pays
out $5,000 per month for the next year. The $60,000 gift
disqualifies Angelica for Medicaid for one year, but the
$5,000 monthly annuity, and $1,000 per month in Social
Security, pay for the assisted living facility’s $6,000-per-
month bill.

Angelica also would need to establish a qualified in-
come trust, because her income would now exceed $2,724
per month. At the end of the 6.18-month penalty period,
Angelica would be qualified for Medicaid, and Angelica
would have transferred (and preserved) $60,000 with the
gift to Dulce Maria.

Under Section 102 of the Internal Revenue Code, gifts
and inheritances are not classified as income. Because of
that, any money received as a gift or an inheritance is not

reportable to the IRS as income.

7. THE PURCHASE OF OTHER
EXEMPT ASSETS

There are a number of other, different types of assets
that are exempt from Medicaid. Household items such as
furniture, clothing, and appliances are generally going to
be considered exempt. (Certain exceptions to that rule
would be valuable artwork and certain types of antiques.)

Other exempt assets include:

* Hearing aids
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* Eyeglasses

* Dentures

*  Wheelchairs

* Personal computers

* Televisions

* One automobile

* Upto $2,500 in a burial savings account per spouse

¢ An unlimited amount for an irrevocable funeral or

cremation contract for each spouse.

If any of these items would be of value to a Medicaid
applicant (or his or her spouse), it is often advisable to
consider buying them to reduce countable assets.

Example: Carlo is a 95-year-old widower who has
been admitted to an assisted living facility for continued
residency in Florida.

Carlo has $5,000 in his checking account.
Carlo needs to qualify for Medicaid immediately.

Carlo has no burial savings, and he recently lost his
hearing aids.

If Carlo were to spend $1,500 on new hearing aids and
open a $2,000 burial savings account, he would bring
his checking account below $2,000, and he would be
immediately qualified for Medicaid.
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8. REPAIRS TO THE HOMESTEAD

Making repairs to an existing homestead is often a
good way to reduce countable assets. Permissible repairs
or upgrades to the homestead include:

* Painting

* Roofing

* Installation of new carpet

* The purchase of new furniture and appliances

* Installation of new countertops and cabinets

* upgrading plumbing, electrical work, and landscaping

Example: Soledad is a 78-year-old widow residing in
an assisted living facility in Florida, and she will need to
continue in the ALF for as long as she is eligible under the
facility’s policy.

Soledad has $20,000 in her checking account.

Soledad’s home is 50 years old and is worth $200,000.

The house still has the original roof, which leaks when

it rains.

If Soledad buys a new roof for her house for $19,000,
this brings her countable asset limit below $2,000, and she
will be immediately qualified for Medicaid.
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9. PAYMENT OF DEBTS AND EXPENSES

If a Medicaid applicant has a mortgage, car loan, credit
card bills, or any other debts, paying these debts is often
a good strategy to shelter countable monies.

Example: Alma is 91 years old and is a long-term resident

of an assisted living facility in Deland, Florida.

Alma has a $200,000 home and $83,000 in her checking
account, her only assets. There is $82,000 worth of debt

on the house.

If Alma were to pay off the balance of the mortgage
with the money in her checking account, it would reduce
her countable assets to below $2,000, and Alma would
become immediately qualified for Medicaid.

. ADDITIONAL ALF MEDICAID PLANNING
STRATEGIES FOR COUPLES

The asset protection strategies discussed at the begin-
ning of this chapter, regarding asset protection for single
individuals, will also apply to married individuals. However,
there are additional methods available for married couples
when one spouse is confined to an assisted living facility
and the other spouse still lives in the community.

Under current law, if one spouse is applying for Med-
icaid and one spouse is going to remain at home, the
spouse applying for Medicaid is allowed to have no more

than $2,000 in countable assets. The spouse still living at
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home (called the “community” spouse) is allowed to have
no more than $148,620 in countable assets in 2023. If both
spouses need to apply for Medicaid benefits in a facility,
then both spouses are allowed to have no more than $3,000

in combined, countable assets.

When a married person applies for Medicaid, the in-
come test applies to only the spouse who is applying for
Medicaid benefits, and additional planning opportunities
are created, including:

1. The Medicaid Qualifying Annuity

2. Spousal Refusal or Assignment of Rights to Support

1. THE MEDICAID QUALIFYING ANNUITY

As discussed at the beginning of this chapter, the
Medicaid Qualifying Annuity has no cash value. It is an
irrevocable, non-assignable, non-transferable, single-
premium, immediate annuity. The term of annuity is equal
to or less than life expectancy (under the Social Security
life expectancy tables).

The community spouse, however, is not subject to the
income cap, and there is no patient responsibility for the
community spouse. It sometimes makes sense to set up
an annuity that is owned by the community spouse — an
annuity that has a very high monthly income payout.

To accomplish a high monthly income payout, a “lev-
el payout” Medicaid Qualifying Annuity can be used if it

meets all the basic requirements of a Medicaid Qualifying
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Annuity and pays income to the community spouse each
month. Such an annuity will not affect the institutionalized
spouse’s Medicaid eligibility. Under the Deficit Reduction
Act, the primary beneficiary is the State of Florida, to re-
pay Medicaid benefits paid out on behalf of the Medicaid

recipient.

Example: Antonio is an 85-year-old man, married to
82-year-old Lisette. They are residents of Miami, Florida.

Antonio recently suffered a stroke, and he is currently in
the hospital awaiting discharge to a skilled nursing facility.
Antonio’s doctor has discussed with Antonio and Lisette
that Antonio will plan to remain in the nursing home for
rehabilitation, with the expectation of transitioning into
an assisted living facility under Florida’s nursing home

60-day transition rule.

Antonio has $1,500 in his checking account, Lisette
has $160,000 in a money market account, and they own a

home and one car together.

Because of the $160,000 in Lisette’s money market
account, Lisette exceeds her 2023 countable asset limit
of $148,620. At age 82, Lisette’s life expectancy is 8.65
years (under the Social Security life expectancy tables). If
Lisette were to purchase a four-year, level-payout Medicaid
Qualifying Annuity for $60,000 — which would pay her
S1,250 per month over the next four years — Antonio
would immediately qualify for Medicaid. There would
be no Medicaid spend-down, and Lisette would receive
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the entire annuity principal back in the form of monthly
payments over the next four years.

2. SPOUSAL REFUSAL OR ASSIGNMENT
OF RIGHTS TO SUPPORT

Another option available to obtain Medicaid benefits for
married couples is called “spousal refusal” or “assignment
of rights to support” Spousal refusal is a legal strategy
available in Florida whereby a married couple can obtain
Medicaid benefits for one spouse. Countable assets, in
excess of $2,000, are transferred to the healthy spouse.
After the countable assets (in excess of $2,000) have been
transferred, the healthy spouse then “refuses” to make his/
her assets available to pay to the nursing home or assisted
living facility. If the community spouse exceeds his/her
$148,620 in countable assets limit for 2023, spousal refusal
is another way to quickly obtain Medicaid benefits.”

Spousal refusal will only work if only one spouse is
applying for Medicaid benefits. There is a specific Florida
form (“Assignment of Rights to Support”) that needs to
be signed by the spouse who applies for Medicaid, and a
statement that also needs to be signed by the community
spouse. Under the spousal refusal strategy, there is effec-
tively no asset limit for the community spouse. The risk of
using a spousal refusal strategy is that the State of Florida
maintains the right to recover Medicaid benefits paid out

(from the community spouse).
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Florida has never pursued recovery of benefits under

this strategy, which may be because:

1.

If the State of Florida were to recover benefits, any
recovery would have to be shared with the federal

government.

There may be legal barriers restricting the State of
Florida from recovering against the community spouse

under Florida law."

It may not be politically popular to take legal action

against elderly Florida community spouses.

Relatively few people know about the spousal
refusal strategy, so it is rarely used, and it therefore
does not have a significant impact on Florida’s
Medicaid budget.

The majority of nursing home and assisted living
facility applicants are unmarried, and the spousal
refusal strategy is available only to married Medicaid
applicants.

Example: Jack is 89 years old, and his wife Madeline is

84 years old. Jack and Madeline are residents of Orange

County, Florida.

Jack has recently undergone surgery to repair a hip he

injured many years ago, during his well-known career as a

circus acrobat. Unfortunately, the surgery on his hip has

triggered complications including pain and instability.
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Jack’s doctor is now recommending rehabilitation services

and long-term care in a skilled nursing facility for Jack.

Jack and Madeline retired to Florida from New Jersey
in 1985, and they own a house in Orange County, Florida,
worth $300,000. Jack has a checking account with a balance
of $1,500; Madeline has a checking account with a balance
of $30,000. Madeline previously inherited a house from
her parents in Tenafly, New Jersey, which, due to its close
proximity to New York City, is now worth $800,000.

Madeline does not want to sell the house in New Jersey
to pay for Jack’s care. The home has been owned by her
family for several generations, and Madeline wants to
pass the New Jersey home to her children when Jack and
Madeline pass away. With $30,000 in her checking account,
Madeline knows that all of her liquid savings will soon be

paid to the nursing home unless she acts quickly.

Madeline hires an attorney who has successfully used

the spousal refusal strategy.

The attorney recommends that Madeline consider the
spousal refusal option. The attorney prepares the proper
spousal refusal forms and submits the Medicaid file to DCF.
Jack is approved for Medicaid because his countable assets
are below $2,000, and Madeline’s house in New Jersey is
no longer considered a countable asset because of the
spousal refusal strategy.

Once Jack is admitted to the SNF and his Medicaid
application is approved, if Jack’s rehabilitation goes as
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planned, after 60 consecutive days in the SNF the attorney
may implement the 60-day Nursing Home Transition rule.
This will allow Jack to quickly transfer to an appropriate
assisted living facility that will continue his rehab and
provide the level of assisted living care Jack requires.

I1l. THE DEFICIT REDUCTION ACT OF 2005
(DRA) IN FLORIDA

The federal Deficit Reduction Act of 2005 was enacted
into law in Florida as part of the Florida Administrative Code
(FAC) on November 1, 2007.5 There are some significant
differences between the federal provisions signed into law
by President Bush on February 8, 2006, and the version of
the law that Florida adopted.’

Some of the more important features of the DRA in
Florida include the following:

1. Long-Term Care Insurance
2. Asset Transfer Look-Back Period

3. Irrevocable Medicaid Five-Year Asset Pro-
tection Trust

4. Annuities
5. Individual Retirement Accounts (IRAs)

6. Gifting (Asset Transfers for Less than Fair
Market Value)

7. Promissory Notes, Loans and Mortgages

8. Life Estates
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9. Penalty Periods for Gifts

10. The “Income First” Rule

11. Hardship Claims

12. The Homestead Equity Cap

13. Entrance Fees for CCRCs or Life Care Communities

An elder law attorney’s meticulous preparation, and
thorough foresight, will help to ensure sound planning for
long-term care in these matters.

1. LONG-TERM CARE INSURANCE

The purchase of a qualifying long-term care insurance
policy allows for a “resource disregard” in terms of Medicaid
qualification. This means that a person with such a long-
term care policy will be allowed to keep countable assets
with a value equal to the value of the long-term policy and

still become eligible for Medicaid benefits."”

Example: Ethel, a single Florida resident, purchased
a long-term care policy with a $300,000 policy benefit.
If Ethel ever needs Medicaid, she will be able to keep
$300,000 in countable assets and still qualify for Medicaid
benefits.

2. ASSET TRANSFER LOOK-BACK PERIOD

Florida adopted a 60-month look-back on January 1,
2010. Despite the language of the DRA, the Florida look-
back remained 36 months between November 1, 2007, and
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January 1, 2010. This means that, as of January 1, 2010,
Medicaid will “look back” into an applicant’s finances five
years (60 months) prior to the date of application.

Example: Floyd, a resident of Putnam County, Florida
gave a $20,000 gift to his only daughter, Maggie, in
December 2021, leaving Floyd with $1,500 in his checking
account. Floyd had heard that a person can have no more
than $2,000 for Medicaid, so he thought giving the money
away would be a good idea.

In February 2022, Floyd suffered a stroke and sub-
sequently required long-term care in an assisted living
facility. Although Floyd had less than $2,000 in February,
Floyd's Medicaid application was denied because of the
$20,000 gift in December 2021. Florida law states that gifts
(for gifts given after November 1, 2007) create a penalty
period for Medicaid.

The penalty periods, measured in monthly stages, are
figured by dividing the total value of the transferred asset
amount by the average monthly rate for a private pay
nursing facility. In Florida, the average monthly amount
for nursing homes is $10,809, and is designated as the
“Divestment Penalty Divisor” The penalty period does not

begin to run until the Medicaid application is filed.

Floyd’s Medicaid benefits are denied solely because
of the gift.

Floyd will become eligible for Medicaid 1.85 months after
the Medicaid application was denied ($20,000 + $10,809 =
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1.85 months), and Maggie will have to use the money that
was gifted to her to pay the ALF.

3. IRREVOCABLE MEDICAID FIVE-YEAR
ASSET PROTECTION TRUST

An Irrevocable Medicaid Five Year Asset Protection
Trust can be a good option to consider as a Medicaid pre-
planning strategy. Under the current Medicaid rules, there
is a 60-month (five-year) look-back period for transfers
to a trust. If one does not expect to need nursing home
or assisted living care for a number of years, one might
consider transferring assets into an irrevocable trust to
reduce countable assets. If the irrevocable trust is properly
established, after a five-year waiting period, the assets held
in the trust will no longer be considered countable assets.

One of the problems with this type of trust is that if
the person needs Medicaid within five years of transferring
the assets to the trust, the person will not be eligible for
Medicaid until the end of the five-year period. Another
problem is that once the assets are transferred into the
trust, the assets are now owned by the trust, and the person

has in effect given away the assets to the irrevocable trust.

Despite these drawbacks, if nursing home or assisted
living Medicaid is not expected to be on the horizon for
at least five years, the use of an irrevocable trust as a
Medicaid pre-planning strategy might be a good option
to consider. If skilled nursing home or assisted living care
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is expected to be needed within five years, then one must
seriously consider whether or not an irrevocable trust
is an appropriate Medicaid planning strategy for one’s

particular situation.

4. ANNUITIES

The DRA requires that Medicaid applicants and their
spouses must disclose any annuities that they own.”® As
discussed earlier in this chapter, a Medicaid Qualifying
Annuity had been a very popular strategy used to help people
restructure assets so they can qualify for Medicaid benefits.

In accordance with the Florida version of the DRA,
balloon annuities are prohibited for single Medicaid
applicants after November 1, 2007. If an annuity is used
to shelter countable assets for a single Medicaid applicant,
the annuity must be a “level payout” annuity, and all existing
criteria for Medicaid Qualifying Annuities must be met. With
a “level payout” annuity, the entire annuity principal is paid
back to the annuitant in equal monthly payments until the

entire principal is paid back.

Further, the State of Florida must be named as the
primary beneficiary to be reimbursed for Medicaid benefits

that were paid out to the Medicaid recipient.

Example: Cecelia is an 87-year-old widow who has a
$61,000 balance in her checking account, and she receives
S800 per month in gross Social Security.
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Cecelia is a resident of Merritt Island, Florida, and she
and her children have determined that, for Cecelia to get
the level of care she needs, residency in an assisted living
facility is the right choice.

Cecelia has two children, Tom and Katie. Tom is Cecelia’s
attorney-in-fact. Tom retains an elder law attorney to help
Cecelia apply for ALF Medicaid with the highest priority
score possible, minimize her time on the waitlist, and have
a solid plan in place to become income and asset qualified
for Medicaid.

After consideration of the various options, the family
decides to use a level payout Medicaid qualifying annuity.
While on the ALF Medicaid waitlist, the attorney refers the
family to an insurance agent who specializes in Medicaid
qualifying annuities. The family establishes a $60,000
Medicaid qualifying annuity. The State of Florida must be
named the primary beneficiary to the extent of Medicaid
benefits paid on behalf of Cecelia, which Florida law requires.
Tom and Katie are named as secondary beneficiaries after
the State of Florida is paid back Medicaid benefits.

Cecelia’s life expectancy is 6.10 years under the Social
Security life expectancy table, and the family decides to
set a five-year term for the annuity. The annuity will pay
$1,000 per month over the next 60 months. This amount

must be paid to the assisted living facility each month.

Cecelia will now qualify for Medicaid to help with the
medical portion of the assisted living facility’s costs.
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S. INDIVIDUAL RETIREMENT
ACCOUNTS (IRAS)

The DRA allows for IRAs to be treated as non-countable
assets, as long as the IRA pays out income according to
existing Medicaid rules.?®

Example: Tia is an unmarried, 78-year-old resident of

Orange County, Florida.
She owns a $100,000 IRA and has a balance of $1,500 in

her regular checking account. These are the only two assets
owned by Tia. Tia also receives $400 per month in gross Social

Security benefits.

Tia’s IRA currently does not pay out anything to Tia. If
Tia changes the payments so that the IRA pays Tia $500
each month, the State of Florida will treat the IRA as an

income source only, and not as an asset.

Tia can keep her $100,000 IRA and still qualify for
Medicaid — if she changes the IRA payout.

6. GIFTING (ASSET TRANSFERS FOR LESS
THAN FAIR MARKET VALUE)

Gift transfers of assets (or sources of income) for less
than fair market value will be deemed to have occurred for
the purpose of obtaining Medicaid benefits.” However, the
Medicaid applicant is given the opportunity to argue and

provide evidence that the transfer of assets (or sources of
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income) was not done in an attempt to qualify an applicant
for Medicaid benefits.

Example: Abby is an extremely healthy 68-year-old
resident of Alachua County, Florida.

Abby’s grandchild, Michelle, just started college at
the University of Florida. Abby pays $7,000 directly to the
University of Florida to pay for Michelle’s first semester of

college tuition, and room and board.

Three months after the gift, Abby needed long-term
care in a nursing home as a result of a car accident.
Although the Department of Children and Families will
presume that the gift was completed for Medicaid purposes,
when Abby later applies for Medicaid it is likely that Abby
will be able to rebut that presumption because of the

circumstances of the gift.

7. PROMISSORY NOTES, LOANS,
AND MORTGAGES

The DRA allows the use of certain contracts (promissory
notes, loans, and mortgages) to shelter assets, as long
as certain criteria are met.?> The Florida Department
of Children and Families has a preexisting internal
memorandum from March 2005, which prohibits the use
of promissory notes as a Medicaid planning strategy.*
However, promissory notes may be an appropriate Medicaid

planning strategy under some circumstances.
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8. LIFE ESTATES

An ownership interest in a life estate can be a non-
countable asset, as long as the Medicaid applicant resides

in the property for a minimum of one year.*
Example: Lucille is a resident of Nassau County, Florida.

She currently rents a house and has $100,000 in a

checking account.

Lucille’s lease is about to expire, and she and her
daughter Joan have decided that Lucille is going to move
into Joan’s house. Instead of paying rent, Lucille decides
to purchase a life estate in Joan’s house, which entitles
Lucille to live in Joan’s house for the rest of Lucille’s life.
Lucille pays $99,000 to Joan for the life estate, which is
a fair market value price for the life estate, given market

conditions.

If Lucille lives in Joan’s home for 12 months or more,
the $99,000 interest in Joan’s home will become an exempt
asset for Medicaid purposes.

9. PENALTY PERIODS FOR GIFTS

Gifts made after November 1, 2007, will be added
together so that the gifts will be deemed to have occurred
on the date that the Medicaid applicant would have become
“otherwise” eligible for Medicaid benefits.*> This means

that the penalty period for gifts will start to run when
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the applicant applies for Medicaid, and DCF then denies
benefits — solely because of the gift.

The revised law also provides that there will no longer
be any “rounding down” of fractional gift penalty periods.

Under Florida law, prior to November 1, 2007, the round-
ing down of fractional gift penalty periods was permissible.
For example, prior to November 2007, the divestment
penalty divisor was $5,000. If a person gave away $4,900
(slightly less than the $5,000 divestment penalty divisor)
a 0.98 month period of Medicaid disqualification would be
created ($5,000 + $4,900 = 0.98). The State of Florida would
round this fraction down to 0 because the fraction was less
than 1. A $4,900 gift would thus create 0 months of Medicaid

qualification.

Under the revised law, however, the rounding down of

gift fractions is no longer allowed.

10. THE “INCOME FIRST” RULE

The DRA requires Florida to follow an “Income First”
rule, which relates to the minimum monthly maintenance
needs allowance for the community spouse.* It applies
to situations in which the community spouse would want
to increase his or her resource (asset) allowance, which
is $148,620 in 2023. Under the “income-first” rule, the
community spouse can only increase the community
spouse resource allowance after all of the ALF or nursing-

88



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

home-resident spouse’s income has been diverted to the

community spouse.

Example: Isabella and Andrew are residents of Martin
County, Florida. Isabella lives in an assisted living facility,
which costs $4,500 per month. Her husband Andrew resides
in a skilled nursing facility, which costs $9,000 per month.

Andrew is going to apply for ICP Medicaid benefits.
Isabella is going to continue to be a private pay resident
at the assisted living facility, because she does not meet
the level of care for any of the assisted living Medicaid

programs.

The couple owns $140,000 in countable assets, and
Isabella receives $2,900 per month in gross monthly income.

Andrew receives S800 a month in gross monthly income.

I[sabella believes that she will need to keep all of the
$140,000 in assets, as well as all of Andrew’s monthly
income, to pay for the high cost of her care at the assisted
living facility. During the Medicaid application process,
Isabella could request an appeal to establish that she needs
to keep all of the countable assets. (Isabella’s countable
assets exceed the $148,620 community spouse resource
allowance.) Additionally, if Isabella were to receive all of
Andrew’s income, the total amount would exceed the

maximum income allocation amount.

An administrative hearing would need to be requested
by Isabella regarding both her assets and her income,
because what she is requesting exceeds what the law allows,
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as far as her income and assets are concerned. During the
administrative hearing, before Isabella could request a
higher resource allowance, she would first need to establish
with the hearing officer that if she were to receive all of
Andrew’s $S800 per month in income, that amount would
not be sufficient to support Isabella’s financial needs.

In other words, Isabella must actually be granted a
hearing order whereby she is first authorized to keep all of
Andrew’s income to pay for her expenses before she could

request an increase in her resource allowance.

11. HARDSHIP CLAIMS

New hardship provisions may enable the community
spouse or Medicaid applicant to claim hardship to obtain
Medicaid benefits.?’ If either spouse can demonstrate
“exceptional circumstances” that “result in extreme fi-
nancial duress,” then the limit on allowances available to
the community spouse might be increased to remedy the

financial duress.

Example: Karen’s husband Bruce is currently on ICP
Medicaid. Karen receives $1,800 per month in gross Social
Security, and Bruce receives $1,000 per month in gross

Social Security.

Currently, Karen has to pay $840 to the nursing home
each month for Bruce’s patient responsibility (S1,000 —
S160 personal needs allowance).
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Karen has severe health problems, and she has no
private health insurance. Karen’s average monthly doc-
tor’s bills and medication bills are $1,500 per month, for
herself, which she has to pay out of her own funds. Karen
owns a house and a car, but she only has $1,500 in her
checking account.

Karen’s attorney files a hardship appeal with the
Department of Children and Families, because Karen needs
the $840 per month, which is currently being paid to the
nursing home, to pay her own medical bills.

In a situation such as this, the hearing officer would
most likely allow Karen to keep the $840 being paid to the
nursing home, decreasing Bruce’s patient responsibility

to zero, because Karen is under extreme financial duress.

12. THE HOMESTEAD EQUITY CAP

Under the DRA, a $500,000 limit was placed on equity
in homestead property (the limit was adjusted to $688,000
in 2023).% This provision primarily impacts single Medicaid
applicants. This means that a single Medicaid applicant will
not be able to qualify for SNF Medicaid or ALF Medicaid
if his or her homestead has over $688,000 in equity. This

cap on the homestead does not apply if:
¢ the spouse of the Medicaid recipient is living at the home
e achild under 21 years is living at the home

e achild who is blind or disabled is living at the home
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13. ENTRANCE FEES FOR CCRCS OR LIFE
CARE COMMUNITIES

The DRA requires Medicaid applicants to count as
assets the entrance fees they have paid to continuing care

retirement communities (CCRCs) or life care communities.?

Example: Walter, an 87-year-old resident of St. Lucie
County, Florida, purchased a $50,000 interest in a con-

tinuing care retirement community.

Walter has $1,500 in his checking account. Prior to No-
vember 1, 2007, the $50,000 entrance fee would have been

considered a non-countable asset for Medicaid purposes.

Under the DRA, however, the entrance fee would be
considered a countable asset if the following three ele-

ments are met:

e Walter has a right to use the entrance fee to pay
for his care

e Walter can receive a refund if the contract is terminated
(or if Walter’s estate could receive a refund)

e If the contract does not result in any ownership interest
in the CCRC to Walter.
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CHAPTER 5

OTHER IMPORTANT
MEDICAID PLANNING
CONSIDERATIONS

There are many additional considerations which are

relevant to Medicaid planning. Chapter 5 provides an

overview of the following legal resources and objectives

that can help seniors become eligible for Medicaid benefits,

prevent the healthy spouse from becoming impoverished,

and preserve their assets:

1.

2.
3.

N o ook

Durable Power of Attorney and Guardianship
Probate Avoidance and Medicaid Benefit Recovery

Income Allocation for the Community Spouse

(Income Diversion)

Medicare Benefits

Individual Retirement Accounts (IRA)
Long-term Care Insurance

Life Estate Deeds/Enhanced Life Estate Deeds

In addition to these considerations, Veterans’ benefits

can be a significant source of funds for the long-term care

needs of elderly and disabled veterans, or their surviving
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spouses. Veterans Benefits are discussed in detail in
Chapter 6.

1. DURABLE POWER OF ATTORNEY AND
GUARDIANSHIP

Powers of Attorney Executed Before October 1, 2011

As far as Medicaid qualifications are concerned, a
properly executed durable power is one of the most
important documents in a Medicaid case. A durable power
of attorney is a critically important document, because the
typical nursing home or assisted living resident is often
tooill to act on his or her own behalf. A power of attorney
gives another person the legal right to act on someone’s
behalf. The term “durable” means that the power of attorney
document remains in effect even if the principal becomes
incapacitated.*

In Florida, the power of attorney document must be
executed with the same formalities as a real estate deed,
which requires the principal (the person who grants the
power of attorney) to sign the power of attorney in the
presence of a notary public and two impartial witnesses.*

A power of attorney is typically most often needed
when the principal is incapacitated (either physically or
mentally). For this reason, it is critical to establish a valid
durable power of attorney before a person becomes

incapacitated. If a person loses capacity and cannot
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execute a new durable power of attorney, the only other
option is guardianship.

Guardianship is an expensive, time-consuming, court-
ordered process. A guardian is appointed by a court to
handle the affairs of an incapacitated individual. If there is
no durable power of attorney in place, and a guardianship
must be established, there can be significant costs and time
delays involved in establishing the guardianship.

A delay to complete Medicaid planning happens when
a guardianship first has to be established through the
court. Additional delays happen when the court has to
be petitioned by the guardianship attorney to authorize
Medicaid planning. If the Medicaid applicant is already
in a Florida nursing facility, the cost will generally be
$8,000-S14,000 per month in private pay expenses, and
around half that for ALF expenses, while the court filings for
the guardianship and Medicaid planning authorization are
completed. The process can take 3-4 months, depending
on the court.

Example 1: Frederik is 85 years old, he has severe

dementia and he needs long-term care in a nursing facility.
Frederik has $30,000 in his checking account.

Frederik’s son Ralph has a valid durable power of at-
torney, which was executed when Frederik had capacity
to execute the durable power of attorney.
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Ralph contacted an attorney knowledgeable in Medicaid
planning, and the attorney was able to obtain Medicaid
benefits in the same month the attorney was hired.

Frederik’s entire estate was preserved.

Example 2: Frederik is 85 years old, he has severe

dementia and he needs long-term care in a nursing facility.

Frederik never executed a durable power of attorney

when he had capacity.
Frederik has $30,000 in his checking account.

Frederik can no longer execute a new durable power
of attorney because he is now incapacitated.

His son Ralph contacts the same attorney as in Example
1, but now the attorney must establish a guardianship
and petition the court to authorize Medicaid planning.
Unfortunately, it took three months from the time Ralph
originally contacted the attorney until Frederik’s Medicaid

was authorized.

Because Frederik’s facility costs $10,000/month, there
is now a $30,000 outstanding bill at the facility, which must
be paid from Frederik’s $20,000 remaining assets. Because
of the length of time it took to establish a guardianship and
then obtain court authorization to proceed with Medicaid
planning, thousands of dollars were needlessly spent on

the nursing home.

96



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

POWERS OF ATTORNEY EXECUTED ON OR
AFTER OCTOBER 1, 2011

On October 1, 2011, a new power of attorney statute
went into effect in Florida. (Florida Statutes Chapter
709.2101-709.2402). If a Florida power of attorney doc-
ument was prepared and executed in accordance with
Florida law prior to October 1, 2011, then the new statute
generally would not affect the previously executed power
of attorney. However, for powers of Attorney executed on
or after October 1, 2011, the new power of attorney statute
would apply. The new power of attorney is a significant
change in Florida law. The following are some of the major
features of the new power of attorney statute.

1. A power of attorney executed after September 30,
2011, goes into effect immediately upon signing.
Accordingly, the new power of attorney statute
eliminates “Springing Powers of Attorney.” A Spring-
ing Power of Attorney is a power of attorney, which
would go into effect at a later date after the power

of attorney was signed.

2. A “general grant of authority” can no longer be
effectively used under the new law. Additionally,
certain authorities granted in the power of attorney
document must be specifically delineated, and

separately signed or initialed by the principal.

Examples of the types of powers that must be initiated
or signed by the principal are as follows:
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The creation of a living trust.

Amendment, modification, revocation, or termination
of a trust created by or on behalf of the principal.

Make a gift.
Create or change a right of survivorship.
The creation or changing of a beneficiary designation.

The waiver of the principal’s right to be beneficiary of a
joint and survivor annuity, including a survivor benefit
under a retirement plan.

Disclaiming property or a power of appointment.

Under the new power of attorney statute, the agent

must meet certain criteria. The agent must be a natural

person who is at least 18 years of age, or is a financial

institution that has trust powers, has a place of business

in Florida, and is authorized to conduct trust business

in Florida.

Under the new statute, certain types of powers are pro-

hibited by the agent. The following powers are prohibited:

The Agent cannot perform duties under a contract that
requires personal services of the principal.

The Agent cannot make an affidavit as to the personal
knowledge of the Principal.

The Agent cannot vote in a public election on behalf
of the principal.
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e The Agent cannot execute or revoke any Will or codicil
for the principal.

e The Agent cannot exercise any powers or authority
granted to the principal as trustee or as court-appointed
fiduciary.

Other details regarding the Agent under the new power

of attorney statute are as follows:

e Co-Agents may be appointed, and either agent can act
independently unless stated otherwise in the power of
attorney document.

e Successor Agents can be appointed in the power of
attorney document.

e Any Agent is entitled to be reimbursed for expenses.

e Only a “Qualified Agent” can be paid compensation.
Qualified Agents are the following individuals: a spouse
or heir of the principal, a financial institution with trust
powers and a place of business in Florida, an attorney
or a certified public accountant licensed in Florida, or
a natural person who is a Florida resident and who had
never been an agent for more than three principals at
the same time.

There are also significant new rules regarding the
acceptance or rejection of the power of attorney document
by third parties:

e The third party must accept or reject the power of
attorney within a reasonable period of time.
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For financial institutions, there is a presumption that
four days is a reasonable period of time.

For other third parties, the reasonableness of the
acceptance or rejection of the power of attorney will
depend on the facts and circumstances, and the terms
stated in the power of attorney document.

If the power of attorney is rejected, the reasons for the
rejection must be stated in writing.

A third party is not required to accept the power of
attorney under the following circumstances:

1. The third party is not obligated to engage in the
transaction with the principal.

2. The third party is aware that the Agent’s authority

has been suspended or terminated.

3. If the third party has made a timely request for
an affidavit or English translation, or an opinion

of counsel.

4. The third party has good faith belief that the power
of attorney is not valid, or the Agent does not have
authority.

5. The third party has knowledge of a report to Adult
Protective Services supporting a good faith belief
that the principal may be subject to financial or
physical abuse by the Agent or someone acting
with the Agent.
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Other important features of the new power of attorney

statute are as follows:

If the third party improperly rejects the power of
attorney, the third party is liable for damages, including
attorney’s fees and costs; and the third party is also
subject to a court order which would impose acceptance
of the power of attorney or the third party.

If the third party accepts the power of attorney in
good faith, the third party will be held harmless for
loss suffered by the principal.

The filing of a petition for divorce or annulment termi-
nates the spouse’s authority to act as the agent under
the power of attorney.

A military power of attorney will continue to be rec-
ognized as valid under Florida law, if the military
power of attorney is executed in accordance with
10 U.S.C. § 1044b.

With respect to Medicaid planning, two of the most

significant issues to be addressed under the new power

of attorney statute are the following: the use of a power

of attorney to execute Qualified Income Trusts, and the

use of a power of attorney to execute personal service

contracts. Since a general grant of authority is no longer

authorized under the new power of attorney statute, the

Florida Department of Children and Families will require

the separate initialing or signature of specified provisions

in the power of attorney document to establish a qualified
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income trust if the power of attorney document was

executed on or after October 1, 2011.

2. PROBATE AVOIDANCE AND MEDICAID
BENEFIT RECOVERY

Probate is a court-ordered proceeding during which
the assets of a deceased individual are accounted for, and
then distributed to the beneficiaries named in the deceased
individual’'s Will.3?

The typical probate situation happens when individuals
die while they own assets in their name, with no co-owner
or beneficiary listed on the assets. For example, if a person
dies while they own an individual checking account, and
there are no co-owners or payable-on-death beneficiaries
on that checking account, the only way to transfer title is
through the probate process. No one has legal authority

to do anything with the account without court approval.

If the account holder had issued a power of attorney
to an attorney-in-fact (the person who was appointed to
act on behalf of the principle of the power of attorney)
when the principle was alive, the authority of the power
of attorney ends with death. A court order, issued by the
probate court, would be required to transfer title out of
the deceased individual’s name and into the names of the

beneficiaries.

The significance of probate, as it relates to Florida
Medicaid, is that the probate process is the primary way
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that Medicaid benefits can potentially be paid back to the
State of Florida.*® Florida requires that notice be given to
creditors, and the law requires probate estates, of any
deceased individual over the age of 55, to serve notice to
the Agency for Health Care Administration. This process
ensures that the Agency for Health Care Administration
will have notice of the probate estate of elderly Medicaid
beneficiaries. It will enable the state to recover against
any nonexempt assets in the deceased individual’s estate.

One asset against which the state cannot usually recover
is a Florida homestead.** The Florida state constitution
provides protection of a homestead against most creditors;
however, for it to remain exempt from creditors during
the probate process, the homestead property must be
inherited by the heirs of the deceased individual.

Example 1: Mildred was an 86-year-old Florida resident
who received ALF Medicaid benefits during her stay at an

assisted living facility for the last three years of her life.

When she died, she owned a checking account worth
$800. She also had a term life insurance policy with no
cash value, but it had a $20,000 death benefit.

Mildred failed to list any beneficiaries on the life in-
surance policy. Mildred’s only child, Jessica, called the life
insurance company when Mildred died. Jessica was told
by the insurance company that she would need “Letters
of Administration,” issued by a Florida probate court, for
anyone to have access to the life insurance policy.
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Jessica hired an attorney to open a probate. When the
probate was opened, the Agency for Health Care Admin-
istration was notified of Mildred’s probate proceeding, in
accordance with Florida statutes.

The Medicaid lien for Mildred’s three years of care
ended up exceeding $120,000. Because the Medicaid lien
exceeded the value of the assets of the estate, there was
nothing left for Jessica to inherit after AHCA was paid
its claim.

Example 2: Assume the same facts as in Example 1,
except in this example, the only asset of Mildred’s estate

is the Florida homestead property.

When the Florida home went through probate, the
Agency for Health Care Administration was notified. AHCA
filed a claim against the estate; however, in this example,
the homestead is a protected asset under the Florida

constitution, and Jessica is Mildred’s natural heir.

Jessica received the homestead property, and AHCA
was not able to recover against the homestead property,
because the property was exempt, and was inherited by
Mildred’s natural heir, Jessica.

3. INCOME ALLOCATION FOR THE
COMMUNITY SPOUSE (INCOME DIVERSION)

When one spouse needs long-term care in a nursing
home or assisted living facility and one spouse is able to
remain at home, the matter of income allocation (also called
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income diversion) becomes an issue. In some situations,
however, the spouse who earns the bulk of the income
for the household is the nursing home resident. If the
community spouse’s income is low enough, Florida law
allows for the community spouse to receive some or all
of the institutionalized spouse’s income. There are three

basic income allocation definitions:

The minimum monthly maintenance income allowance.
This is the minimum dollar amount the community spouse
will receive, between the community spouse’s income
and the institutionalized spouse’s income. The minimum

monthly maintenance income allowance for 2023 is $2289.

Example: Lucien is a 92-year-old resident of Manatee

County, Florida, who is married to 89-year-old Nicole.

Lucien needs long-term care at an assisted living facility,

but Nicole is still able to live in the community by herself.

Lucien receives $2,100 in Social Security, and Nicole
receives $400 in Social Security. They have only $50,000
in countable assets between the two of them, and Nicole
lives in their $200,000 Bradenton, Florida home, which is
fully paid for.

Nicole has monthly shelter expenses which are less
than the $687 per month excess shelter standard. Nicole
will be entitled to the minimum monthly needs allowance,
which means she will keep her $400 per month in Social
Security and will also receive $1888.75 of Lucien’s monthly
income (for a total of $2288.75 income for Nicole).
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Lucien’s patient responsibility will be: $51.25 (2,100 -
$1,888.75 - S160 = $51.25).

The maximum monthly maintenance income allowance.
This number is the total maximum dollar amount the com-
munity spouse can receive each month if the community
spouse is receiving income allocation from the institu-
tionalized spouse. The maximum monthly maintenance
income allowance in 2023 is $3,716.

The excess shelter standard. The excess shelter standard
is the dollar amount of shelter expenses that the community
spouse needs to exceed to receive more than the minimum
monthly maintenance needs allowance of $2289. If the
community spouse has shelter expenses that exceed the
excess shelter standard, the community spouse is entitled
to receive more than the minimum monthly maintenance

allowance. The excess shelter standard for 2023 is $687.

Example: Alfred and Beatrice are married residents of

Liberty County, Florida, and both are over the age of 65.

Alfred needs long-term nursing home care, and his income
is $2,200 per month. Beatrice’s monthly income is $400 per
month, and she lives in an apartment which rents for $2,600
per month.

Assuming all other eligibility requirements are met,
Beatrice will be able to keep all of Alfred’s income of
$2,200 per month because her shelter expenses (monthly
rent) are so high. Between her income of $400 per month,
and his income of $2,200 per month (which is less than
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the maximum maintenance income allowance of $3,716),
Beatrice would be entitled to keep all income sources, and
the cost of the nursing home would be zero.

4. MEDICARE BENEFITS

Medicare is a government health insurance program
that is separate and distinct from Medicaid. Although Medi-
care is generally designed for people who are 65 or older,
under certain circumstances individuals under the age of
65 may also be eligible. For example, if a person under the
age of 65 is receiving Social Security Disability Income,
that person may also be eligible for Medicare benefits.

The primary Medicare programs encountered when
applying for Medicaid are the following:

1. Medicare Part A
2. Medicare Part B
3. Medicare Part D

Medicare Part A. Individuals who have paid into Social
Security or Railroad Retirement during their careers
become automatically eligible for Medicare Part A upon
reaching the age of 65. There is generally no charge for Part
A. It pays for a portion of hospitalization expenses, and for
short periods of time and under certain conditions, for
rehabilitation stays in skilled nursing facilities. Medicare

Part A does not cover long-term stays at nursing facilities.
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If certain criteria are met, Medicare Part A may cover
the cost of nursing rehabilitation stays from 1-20 days.
If certain medical criteria are met, Medicare Part A may
provide a partial payment to the skilled nursing facility
between days 21 and 100.

Medicare Part B. A portion of outpatient expenses is
paid by Medicare Part B for physician’s office visits. To
receive Medicare Part B benefits, an amount is deducted
each month from a person’s Social Security check. For the
year 2023, the standard Medicare Part B program premium
is $164.90 per month (for most people), a decrease of $5.20
from $170.10 in 2022. However, other beneficiaries will
be subject to paying a higher Medicare Part B program
premium due to factors such as their income, or because
they are new enrollees, or they do not have their Part B premiums
withheld from Social Security benefits payments. Higher-
income earners can have an even higher Medicare Part

B premium.

Medicare Part D. Also known as “the prescription
drug program,” Medicare Part D is frequently an issue in
Medicaid planning. Medicare Part D is a relatively new
program, which began in January 2006, to help Medicare

beneficiaries pay for their prescription drugs.

The Medicare Part D program requires individuals to
choose one of hundreds of Medicare Part D prescription
drug programs, which are offered by private health insur-

ance companies. There is a premium for Medicare Part
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D coverage, and the premium will be dependent on the
drug plan selected and the insurance company that the
individual has selected. As with the Medicare Part B plan,
higher-income earners are subject to an income-related
monthly adjustment. In these cases, the Medicare Part D
premium is deducted directly from the individual’s Social
Security check each month.

It's not always mandatory to sign up for Medicare
Part D. If a person has health insurance that covers the
cost of prescription drugs (referred to as “creditable
coverage”), they may have no need for Medicare Part D.
However, if a person has no “creditable” health insurance
coverage and they receive Medicaid benefits in Florida,
the individual must select a Medicare Part D prescription
drug program, or the State of Florida will select a Medicare
Part D plan for them.

5. INDIVIDUAL RETIREMENT ACCOUNTS
(IRAS) — ASSETS OR INCOME SOURCES?

Individual retirement accounts (IRAs) have character-
istics of both assets and income sources. On one hand,
IRAs often have significant value. On the other hand, if
withdrawals are made from IRAs, they usually constitute
taxable income in the year of the withdrawal.*® The Policy
Manual states that if “an individual is eligible to receive
regular periodic payments, then the IRA is not considered

a countable asset.”®

109



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

The Policy Manual also states that, for the IRA to be
considered a non-countable asset, the Medicaid applicant
must actually take distributions for which he or she is
eligible.”

Example: Walter is a 78-year-old man residing in an
assisted living facility in Marion County, Florida.

Walter has already spent most of his life savings on the
assisted living facility. He has $1,500 left in his checking
account, he receives $600 per month in gross Social
Security, and he has a $40,000 IRA that pays him $S300

per month.

The S$300 per month exceeds all income generated by
the assets that comprise the IRA, and the $300 per month
paid to Walter each month represents the required mini-
mum distribution (RMD). The IRA custodian has calculated
the RMD, so the IRA distribution would comply with US

Treasury Department rules.

In this situation, Walter’s IRA will be treated as a non-
countable asset, because the monthly payment Walter
receives from the IRA complies with The Policy Manual
rule; Walter actually takes the IRA distributions of $300
per month for which he is eligible.

6. LONG-TERM CARE INSURANCE

Long-term care insurance is a type of private insurance
that can be purchased by individuals who medically qualify

for it. Long-term care insurance can provide coverage
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for nursing homes, assisted living facilities, and in-home

coverage. The cost is dependent on a number of criteria:
e the age and health of the person to be covered

e the amount and length of time a person would be
covered under the policy

e the rating of the insurance company
e exclusions and inclusions of the policy

e whether or not the policy will be adjusted for inflation

Unfortunately, it is not uncommon for individuals who
have long-term care insurance to also have to apply for
Medicaid benefits — after they are admitted to an assisted
living facility or a skilled nursing facility. Long-term care
insurance policies are often purchased many years prior
to their use, and the policy has a stated daily payment that
is often not adjusted for inflation. With the average daily
cost of skilled nursing care often exceeding S300 per day
in Florida, many long-term care insurance policies do not
provide sufficient payments to cover the cost of long-term

care in a nursing home or assisted living facility.

This observation is intended neither to discourage
readers from purchasing long-term care insurance nor
to encourage individuals to drop their current long-term
care insurance. It is, however, a reminder to the reader
to understand the importance of knowing exactly what a
policy will cover, how much the policy will pay, what the
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policy exclusions are, and whether or not the policy will
be adjusted for inflation.

There are generally two types of long-term care in-
surance policies: an indemnity policy and a reimburse-
ment policy:

1. Anindemnity policy is a policy that will pay a fixed,
per-day dollar amount while the person is eligible
to receive the benefits. For example, the indemnity
policy may pay S70 per day, while the person is in

the nursing home or assisted living facility.

2. A reimbursement policy repays to the covered
individual some of the cost of the facility — up to a

certain dollar amount.

If a covered person receives an indemnity payment
from a policy, the payment will be treated as income (for
purposes of the Florida income cap). This can make it
necessary to have a Qualified Income Trust if the person has
to apply for Medicaid benefits. However, if the long-term
care insurance policy makes reimbursement payments,
the payments will generally not be treated as income (for
purposes of the Florida income cap).

Example: Sylvia is an 86-year-old resident of Gainesville,
Florida who needs long-term care in an assisted living
facility.

Sylvia's only asset is $1,500 in her checking account.

She receives $S800 per month in gross Social Security, and
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she has a long-term care insurance policy that makes an
indemnity payment of $70 per day.

The ALF she resides in costs S135 per day, so with her
Social Security and her S70 per day, she falls well short of
being able to pay for the facility privately.

Because the indemnity payment of $70 per day is going
to be treated as income according to the Policy Manual,
she will now exceed the $2,742 income cap for 2023: S800
Social Security + (S70 indemnity x 30 days) = $2,900 in

gross income per month.

Sylvia, her attorney-in-fact, or her guardian will need
to establish, and properly fund every month, a Qualified

Income Trust so that Sylvia can receive Medicaid benefits.

Most long-term care insurance policies make indemnity
payments, rather than reimbursement payments. If a person
who is covered by a long-term care policy needs to apply
for Medicaid, an indemnity payment will usually cause the
person to exceed the income cap and make it necessary
for the individual to have a Qualified Income Trust.

7. LIFE ESTATE DEEDS AND ENHANCED
LIFE ESTATE DEEDS (LADY BIRD DEEDS)

Many individuals seek ways to avoid the probate pro-
cess. One way to avoid probate with real property is with
the use of a life estate deed.*®

If a Medicaid applicant grants a remainder interest to

anyone using a “life estate” deed, it often means a transfer,
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for less than fair market value, of the remainder interest.
The remainder interest of a life estate deed is a future
interest in real property that the remainder beneficiaries
possess. When the life estate holder dies, the remainder
beneficiaries of the deed become the fully vested owners
of the property.

The transfer of the remainder interest can create a
disqualification period for Medicaid, depending on the
date and the value of the property interest transferred.

Example: [sabella is an 87-year-old resident of Tarpon

Springs, Florida.

Isabella recently suffered a stroke, and now needs

assisted living long-term care.

Six months ago, Isabella added her only daughter,
Libertad, to the deed as a “remainder beneficiary,” by
executing a life estate deed. At the time of the transfer, the
fair market value of the property was $300,000. According
to the Policy Manual, the value of the life interest retained
by Isabella was $96,786 ($300,000 x .67738).

The transfer of the remainder interest transferred to
Libertad will create a significant disqualification period of
Medicaid for Isabella.

A way to avoid the problem created in the previous
example is with the use of an “enhanced life estate” deed
or a “Lady Bird” deed. If drafted properly, an enhanced life
estate deed will avoid probate and not create a disqualifi-

cation for Medicaid.
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CHAPTER 6

VA PLANNING
CONSIDERATIONS

Veterans Benefits may be available to elderly veterans,
or their surviving spouses, under certain circumstances.
If the Medicaid applicant is a veteran (or the surviving
spouse of a deceased veteran), the Florida Department
of Children and Families caseworker will often require
that an application for Veterans Benefits be filed with the
Department of Veterans Affairs (VA) before the Medicaid
application is approved. Any benefit received by the veteran
(or the surviving spouse) will transfer some of the cost
burden paid out by the Medicaid program to the Veterans

Administration.

Because the approval of Veterans Benefits typically takes
several months, the DCF caseworker will not require proof
of an actual approval of Veterans Benefits; the caseworker
will only require proof that the person has applied for the
Veterans Benefits.

Under some circumstances, Veterans Benefits can be
quite significant. There are even certain situations where
the Department of Veterans Affairs may pay for the entire
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cost of nursing home care, eliminating the need to apply
for Medicaid benefits. However, these circumstances are
rather rare. Veterans may also be able to get long-term
assisted living or home health care through the VA in

certain circumstances.

There are two general categories of Veterans Benefits:
service connected benefits (compensation) and non-ser-
vice connected benefits (pension). These two categories —

compensation and pension — have very different meanings.

o Compensation is paid for disabilities suffered as a result
of military service

e Pension is paid to veterans with very little or no income
and who are disabled based on age or non-service
connected disabilities.

There are also other important concepts related to eligi-
bility for Veterans Benefits.

One requirement is that of having performed active
service in the US military, which, incidentally, does include
a broader scope than just the US Army, Navy, Air Force,
Marines, and Coast Guard. Prior membership in the Mer-
chant Marines, the Women’s Army Auxiliary Corps, the
National Oceanic and Atmosphere Administration (NOAA),
and several other organizations may lead to eligibility for
Veterans Benefits. The US Department of Veterans Affairs can
be contacted for a complete list of all organizations that may
lead to eligibility for Veterans Benefits by calling 1-800-827-
1000 or visiting their website at http: /www.a.gov/.
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As a general rule, other requirements are that the active
service must have occurred during a period of wartime
(at least one day), the veteran must have actively served a
minimum of 90 days, and the discharge from service must
be for other than a “dishonorable” reason. However, if the
discharge is not “honorable,” the reason for the discharge
should be investigated further to ensure there will be no
effect on eligibility for VA benefits. Additionally, there are
different service requirements for veterans who enlisted
after September 7, 1980.

SERVICE CONNECTED DISABILITY BENEFITS
(COMPENSATION)

If a veteran meets the criteria for active service and
becomes disabled as the result of an injury or illness during
active service (or a disability that is aggravated as the result
of active service), the veteran will be eligible for Service
Connected Disability Benefits. As of December 31, 2021,
the VA reported over 5 million veterans were receiving

service connected disability benefits.

VA can pay monthly compensation if the veteran is at

least 10% disabled as a result of military service.
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WHO QUALIFIES FOR SERVICE
CONNECTED BENEFITS?

Service Requirements:

To qualify for service connected benefits, the veteran
will have to have sustained injuries or diseases as a result of
his or her military service while on active duty. In addition,
if an injury or an illness was made worse by the rigors of

active duty, the veteran will be able to collect benefits.

Those who have not sustained injuries as a result of
active duty, or whose injuries were not made worse as a
result of active duty, do not qualify for the service con-
nected benefits. Others who do not qualify for these ben-
efits include those who injured themselves through willful
misconduct or from the abuse of drugs and /or alcohol.

Disability Requirements:

To receive benefits from the Veteran’s Administration
for disabilities, a veteran must undergo medical testing.
This will allow the veteran’s disability to be rated based

on its severity.

There are three main requirements that will need
to be met in order for a veteran to qualify for disability

compensation:

1. The veteran needs to show evidence of a current
medical condition or disability.

2. There needs to be a statement that the injury or

illness occurred while on active duty.
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3. Aclear connection must be made between the injury
or condition and the occurrence during active duty.

Determining the connection between the event and the
injury can be problematic, leading to delays in compensation,
especially when the injury occurred long ago. However, the
case can be appealed to higher authorities if the veteran
is unable to get his or her benefits approved.

Gathering as much evidence as possible will help to
increase the odds that the claim is accepted and benefits
are paid. Working with the military as well as a physician to
assemble these records will help the veteran have all of the

necessary information for the benefits application process.

If a condition is not immediately obvious, then the vet-
eran will need to submit a statement of his or her disability
to the SSA as well as to the Veteran’s Administration from a

treating physician or certified psychiatrist or psychologist.

HOW DOES THE VA EVALUATE LEVELS OF
DISABILITY?

Once the veteran is determined to be eligible for
disability compensation, the next step is for the VA to
evaluate the extent of the disability. A rating system —
called the Schedule for Rating Disabilities — is used to
categorize a veteran’s degree of disability resulting from

service-connected injuries.

The disability rating determines the benefit payments to
be awarded to the veteran for his or her specific condition.
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The disability levels range from a low of 10% disability
up to a maximum of 100% disability, with 10% interval
classifications in between. If the disability worsens over
time, it is possible for the veteran to increase his or her
level of disability classification, creating a higher level of
benefit payment.

As many as 169,794 veterans were rated at the zero
(0) percent level in 2021. This usually means the VA has
determined that a veteran has a condition that can be
classified as service connected; however, it is not severe
enough to qualify for monetary compensation based on the
medical criteria specified in the rating schedule. Still, a 0
percent rating is important because (1) the VA has conceded
that your condition is service connected, which will make
it easier to increase your rating if your condition worsens;
and (2) there are many state and federal benefits available
to you as a 0 percent disabled veteran.

Veterans may have more than one disability. In these
cases, the disability rating is figured by the VA rating
schedule using a formula for a combined evaluation of
medical criteria and disability ratings. However, two
individual disability ratings are not simply added together
to produce a larger, final percentage. In fact, often one of
the two numbers is chosen when the rating description
matches the entire disability’s situation more reasonably.
For example, a veteran has trouble with his or her legs,
which makes it difficult to walk, but the veteran also has
a stiff shoulder. The leg might be given a higher disability
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rating as the leg issue is more representative of how the
disabilities affect the veteran.

Each disability reviewer is different too, so that will play
a role in how the veteran’s rating is measured. Since no
rating can be completely objective, the veteran may need
to have their case reviewed several times before they feel
their rating is satisfactory

Total Disability

When a veteran is not able to be gainfully employed
again, they are considered to be totally disabled. The
conditions which can be a part of total disability include:

e Loss of use of one or both hands
e Loss of use of one or both feet

e Loss of sight in both eyes

e DPerson is bedridden

e Person is helpless to care for themselves

More Than One Rating is Possible

Disabilities that occur as a result of the primary disabil-
ity will also need to have their own ratings. For example,
if someone has a foot problem as a result of active duty,
that person might also develop arthritis as a result, but
this would get its own rating.

Those who start at a 0% may find their disability rating
goes up as the years pass, as their injuries become more

problematic and intrusive. Having injuries reassessed will
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help a veteran secure the benefits owed to them because
of injuries suffered as a result of active duty.

SERVICE CONNECTED BENEFITS ARE NOT
NEEDS BASED

What many do not realize is that the service connected
benefits program for veterans is not based on needs.
This means the income level of the veteran as well as the
resources the veteran has access to will not be counted or
considered to determine the benefits to be paid.

Some of the benefits will arrive as money distributed
at regular intervals, with the amounts changing each year,

as determined by the Veteran’s Administration.

Again, one’s income is not included in the distribution
of the funds. Only the severity of the disability can help
to change the amount of money a veteran might receive

from the Veteran’s Administration.

WHAT ARE PRESUMPTIVE CONDITIONS?

When a veteran has been in certain situations, they
automatically qualify for disability payments from the VA.
These conditions include:

e Atomic veterans exposed to ionizing radiation while on
active duty, and in certain cases active duty training,
or inactive duty training.

e Veterans exposed to Agent Orange or other herbicides.
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e Prisoners of war (POWs).

e Gulf War veterans who have chronic disabilities as a
result of their service.

e Contaminated water exposure at Camp Lejeune -
veterans who either served on active duty or resided
at Camp Lejeune for 30 days or more between August
1,1953 and December 31, 1987.

e Certain Chronic and Tropical Diseases May Qualify
for VA Presumptive Disability - examples are multiple
sclerosis, diabetes mellitus and arthritis. The illness
may be presumed to be service-connected if the disease
becomes at least 10% disabling within the applicable
time limit following service.

e All veterans who develop Amyotrophic Lateral Sclerosis
(ALS), also known as Lou Gehrig’s disease; the veteran
must have served a minimum of 90 consecutive days
of active service.

When a veteran has been in any of these situations, they
will receive regular payments to help compensate them
for injuries or illnesses which may have occurred — or
which have yet to occur — from the dangerous situations

and war times.

While these conditions may be straightforward to
prove, documentation will still be necessary to receive
the benefits.
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WHAT IS COMBAT-RELATED SPECIAL
COMPENSATION?

Those veterans who were injured during times of com-
bat are eligible for combat-related special compensation
(CRSC). This payment is distributed in addition to the vet-
eran’s retirement pay and their VA disability compensation.

However, there are certain criteria a veteran has to

meet to receive these benefits:
e The veteran must also be receiving military retired pay.

e The veteran must be medically retired with 20 years
of credible service.

e The VA injury must be rated 10% or higher.

These special compensation benefits are applied for
alongside the other benefits that come along with service

connected disabilities.

WHAT COMPENSATION LOOKS LIKE (WITH
AND WITHOUT DEPENDENTS)

The figures for the service connected disability benefits
will fluctuate based on the number of dependents the
veteran might have. The more dependents who are present,
the higher the benefits, in addition to having a higher
benefit when the disability rating is higher. Note, the VA is
required to match the percentage of annual cost-of-living
adjustments made to Social Security benefits.
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Currently, the VA compensation rates are for those
veterans with a disability rating of over 10%. Disability
ratings effective as of December 1, 2022 are shown below:

2023 VA DISABILITY COMPENSATION RATES

10 to 20% Disability Rating —

With or Without Dependents (monthly benefits)

Note: If you have a 10 to 20% rating, you will not receive a
higher monthly payment rate even if you have a dependent
spouse, child, or parent.

Disability rating of 10% = $165.92
Disability rating of 20% = $327.99
30 to 60% Disability Rating - With Dependent
Spouse or Parent, but No Children
Without Children (monthly benefits), Veteran Alone
Disability rating of 30% = $508.05
Disability rating of 40% = $731.86
Disability rating of 50% = $1,041.82
Disability rating of 60% = $1,319.65
Without Children (monthly benefits), Veteran with Spouse

Disability rating of 30% = $568.05
Disability rating of 40% = $811.86
Disability rating of 50% = $1,141.82
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Disability rating of 60% = $1,440.65

Without Children (monthly benefits), Veteran, Spouse, and
One Parent

Disability rating of 30% = $616.05

Disability rating of 40% = $875.86

Disability rating of 50% = $1,222.82

Disability rating of 60% = $1,537.65

Without Children (monthly benefits), Veteran, Spouse, and
Two Parents

Disability rating of 30% = $664.05

Disability rating of 40% = $939.86

Disability rating of 50% = $1,303.82

Disability rating of 60% = $1,634.65

Without Children (monthly benefits), Veteran and One Parent

Disability rating of 30% = $556.05
Disability rating of 40% = $795.86
Disability rating of 50% = $1,122.82
Disability rating of 60% = $1,416.65

Without Children (monthly benefits), Veteran with
Two Parents

Disability rating of 30% = $604.05
Disability rating of 40% = $859.86
Disability rating of 50% = $1,203.82
Disability rating of 60% = $1,513.65
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Added Amounts: If your spouse receives Aid and At-
tendance benefits, additional monthly compensation from
the table below may be added to your VA Disability Rating.

Without Children, Additional Compensation for Spouse
Receiving Aid and Attendance

Disability rating of 30% = $56.00

Disability rating of 40% = $74.00

Disability rating of 50% = $93.00

Disability rating of 60% = $111.00

70 to 100% Disability Rating — With Dependent
Spouse or Parent, but No Children

Without Children, (monthly benefits) Veteran Alone
Disability rating of 70% = $1,663.06
Disability rating of 80% = $1,933.15
Disability rating of 90% = $2,172.39
Disability rating of 100% = $3,621.95

Without Children (monthly benefits), Veteran and Spouse

Disability rating of 70% = $1,804.06
Disability rating of 80% = $2,094.15
Disability rating of 90% = $2,353.39
Disability rating of 100% = $3,823.89

Without Children (monthly benefits), Veteran, Spouse, and
One Parent

127



JOHN R. FRAZIER | PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

Disability rating of 70% = $1,917.06
Disability rating of 80% = $2,223.15
Disability rating of 90% = $2,498.39
Disability rating of 100% = $3,985.96

Without Children (monthly benefits), Veteran, Spouse and
Two Parents

Disability rating of 70% = $2,030.06

Disability rating of 80% = $2,353.15

Disability rating of 90% = $2,643.39

Disability rating of 100% = $4,148.03

Without Children (monthly benefits), Veteran and One Parent

Disability rating of 70% = $1,776.06
Disability rating of 80% = $2,062.15
Disability rating of 90% = $2,317.39
Disability rating of 100% = $3,784.02

Without Children (monthly benefits), Veteran and Two
Parents

Disability rating of 70% = $1,889.06

Disability rating of 80% = $2,191.15

Disability rating of 90% = $2,462.39

Disability rating of 100% = $3,946.09

Added Amounts: If your spouse receives Aid and At-

tendance benefits, additional monthly compensation from
the table below may be added to your VA Disability Rating.
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Without Children, Additional Compensation for Spouse
Receiving Aid & Attendance

Disability rating of 70% = $130.00

Disability rating of 80% = $148.00

Disability rating of 90% = $167.00

Disability rating of 100% = $185.21

30 to 60% Disability Rating - With dependents
including children

With Dependents, (monthly benefits), Veteran with Child Only

Disability rating of 30% = $548.05
Disability rating of 40% = $785.86
Disability rating of 50% = $1108.82
Disability rating of 60% = $1,400.65

With Dependents, (monthly benefits), Veteran, Spouse,
and Child

Disability rating of 30% = $612.05

Disability rating of 40% = $870.86

Disability rating of 50% = $1,215.82

Disability rating of 60% = $1,528.65

With Dependents, (monthly benefits), Veteran, Spouse, One
Parent and Child

Disability rating of 30% = $660.05
Disability rating of 40% = $934.86
Disability rating of 50% = $1,296.82

129



JOHN R. FRAZIER | PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID
Disability rating of 60% = $1,625.65

With Dependents, (monthly benefits), Veteran, Spouse, Two
Parents and Child

Disability rating of 30% = $708.05

Disability rating of 40% = $998.86

Disability rating of 50% = $1,377.82

Disability rating of 60% = $1,722.65

With Dependents, (monthly benefits), Veteran with One
Parent and Child

Disability rating of 30% = $596.05

Disability rating of 40% = $849.86

Disability rating of 50% = $1,189.82

Disability rating of 60% = $1,497.65

With Dependents, (monthly benefits), Veteran with Two
Parents and Child

Disability rating of 30% = $644.05

Disability rating of 40% = $913.86

Disability rating of 50% = $1,270,/82

Disability rating of 60% = $1,594.65

Added Amounts: If you have more than one child or
your spouse receives Aid and Attendance benefits, using

the 3 tables below add the appropriate amounts to your
VA Disability Rating.
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Add for Each Additional Child Under 18

Disability rating of 30% = $30.00
Disability rating of 40% = $40.00
Disability rating of 50% = $50.00
Disability rating of 60% = $60.00

Add for Each Additional Child Over 18 Who Is Attending
School

Disability rating of 30% = $97.00

Disability rating of 40% = $129.00

Disability rating of 50% = $162.00

Disability rating of 60% = $194.00

Additional Compensation for Spouse Receiving Aid and
Attendance
Disability rating of 30% = $56.00
Disability rating of 40% = $74.00
Disability rating of 50% = $93.00
Disability rating of 60% = $111.00
70 to 100% Disability Rating — With dependents
including children
With Dependents, (monthly benefits), Veteran and Child Only
Disability rating of 70% = $1,757.06
Disability rating of 80% = $2,041.15
Disability rating of 90% = $2,293.39
Disability rating of 100% = $3,757.00
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With Dependents, (monthly benefits), Veteran, Spouse
and Child

Disability rating of 70% = $1,907.06

Disability rating of 80% = $2,212.15

Disability rating of 90% = $2,486.39

Disability rating of 100% = $3,971.78

With Dependents, (monthly benefits), Veteran, Spouse, One
Parent and Child

Disability rating of 70% = $2,020.06

Disability rating of 80% = $2,341.15

Disability rating of 90% = $2,631.39

Disability rating of 100% = $4,133.85

With Dependents, (monthly benefits), Veteran, Spouse, Two
Parents and Child

Disability rating of 70% = $2,133.06

Disability rating of 80% = $2,470.15

Disability rating of 90% = $2,776.39

Disability rating of 100% = $4,295.92

With Dependents, (monthly benefits), Veteran with One
Parent and Child

Disability rating of 70% = $1,870.06
Disability rating of 80% = $2,170.15
Disability rating of 90% = $2,438.39
Disability rating of 100% = $3,919.07
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With Dependents, (monthly benefits), Veteran with Two
Parents and Child

Disability rating of 70% = $1,983.06

Disability rating of 80% = $2,299.15

Disability rating of 90% = $2,583.39

Disability rating of 100% = $4,081.14

Added Amounts: If you have more than one child or
your spouse receives Aid and Attendance benefits, using

the 3 tables below add the appropriate amounts to your
VA Disability Rating.

Add for Each Additional Child Under 18

Disability rating of 70% = $70.00
Disability rating of 80% = $80.00
Disability rating of 90% = $90.00
Disability rating of 100% = $100.34

Add for Each Additional Child Over 18 Who Is Attending
School

Disability rating of 70% = $226.00
Disability rating of 80% = $259.00
Disability rating of 90% = $291.00
Disability rating of 100% = $324.12

Additional Compensation for Spouse Receiving Aid and
Attendance

Disability rating of 70% = $130.00
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Disability rating of 80% = $148.00
Disability rating of 90% = $167.00
Disability rating of 100% = $185.21

Other Service Connected Benefits

Many veterans will also automatically qualify for other
significant service-connected benefits if they have certain
conditions and disability ratings. As a result veterans can
receive more than just monthly payments. Knowing what
is available for their personal use will allow veterans to

save money on health care.
While this list is not exhaustive, it summarizes some
of the service connected benefits available.

Long-Term Care

e Nursing home care is covered if the veteran is seeking
nursing home care for a service related injury, condition,
or diseases.

e Veterans with a disability rating of 60%+ and who
cannot work qualify for unlimited nursing home care.

e Veterans with a disability rating of 70%+ qualify for
unlimited nursing home care.

e Veterans with service-related disabilities may also
access assisted living centers, residential (live-in), or
home health care through the VA.
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Co-payments

e Veterans seeking care for a service connected disability
do not have to pay a co-payment on medical visits
which pertain to that condition.

Prescriptions

e Veterans with disability ratings of more than 50% do
not have to pay for prescriptions.

e Veterans who use a medication for a service connected
disability do not have to pay for medication.

Life Insurance

Veterans who can prove they have a service connected
disability will also be able to retain life insurance policies
as a part of their benefits as a veteran and they will be
able to apply for additional disabled veteran’s insurance,
which has low rates.

VA Transition Assistance Program (TAP)

The Transition Assistance Program (TAP) helps transi-
tioning service members become more adaptive to civil-
ian life, offers resources for emotional, employment and
financial stability, and creates a support network that can

provide a smooth transition for veterans and their families.

Veteran Readiness and Employment (VREE)
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Veterans may receive Veteran Readiness and Employ-
ment (VR&E) services, formerly known as Vocational Re-
habilitation and Employment. VR&E offers various “tracks”
to help veterans and service members with job training,
education, employment accommodations, resume devel-
opment, and job seeking skills coaching. Other services
are provided to assist veterans and service members in

starting their own businesses.

Independent living services are available through VR&E
for eligible veterans and service members who are severely
disabled and unable to work in traditional employment. For
example, if your service-connected disability limits your
ability to perform activities of daily living, and you can’t
return to work right away, you may qualify for independent
living services through the VR&E Independent Living
track. You may also receive these services as you seek
employment.

Dependency and Indemnity Compensation (DIC)

Dependency and Indemnity Compensation (DIC) is
a monthly benefit paid to eligible survivors of veterans.
These are veterans who died while on active duty or whose
death after service resulted from a service connected
injury or disease. DIC is also paid as the result of improper
treatment of the deceased veteran from the VA healthcare
or rehabilitation services. DIC is automatically granted

to a surviving spouse for a veteran who was permanently
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and totally disabled for 10 years or more. This is a tax-

free benefit.

SERVICE CONNECTED BENEFITS BY
DISABILITY RATING

A number of benefits are possible when a service

connected disability is recognized. Learning the details

of what you might be able to take advantage of will allow

you to save money and have peace of mind for yourself

and your family.

0% and Higher

Home Loan Guaranty Certificate of Eligibility

$10,000 Life Insurance Policy — Veterans must file
within the two-year span of filing for their service
connected disability.

Outpatient treatment for conditions related to ser-
vice injuries.

Travel allowance to VA facilities for scheduled appoint-
ments for service connected conditions. (Based on
income level or 25+ miles distance traveled from home.)

Medical treatment for any condition, if enrolled in VA
healthcare program.

VA doctor prescribed prosthetic devices including tanks
of oxygen, wheelchairs, nebulizers, canes, crutches,
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hospital beds, motorized scooters, and other related
equipment, depending on the circumstance.

Medical treatment with VA issued and authorized fee
basis card in non-VA facilities for service connected
conditions.

Civil Service Preference — Ten (10) points added to a
passing Civil Service test score of 70 or higher obtained
by the veteran.

Yearly clothing allowance of $968.52 (payable as of
August 2023), paid once or once each year, for veterans
with a service connected condition requiring the use
of a VA prescribed prosthetic appliance or who use
VA prescribed medications for a skin condition which
wears or soils articles of clothing.

Temporary 100% rating, when hospitalized for a service
connected disability. This rating requires at least one
month of immobilization by cast and /or recuperation.

Dental treatment or follow-up treatment for a service
connected condition. Former POWs with 90+ consec-
utive days of confinement also receive this treatment.

Home Improvement and Structural Alteration Grant
Program: Service connected veterans can receive up to a
$6,800 grant while non-service connected veterans may
receive a grant up to $2,000 for improving their homes
to provide accessibility for injuries and disabilities.

10% and Higher, all of the above plus:
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Chapter 31 Veteran Readiness and Employment (VR&E),
formerly called Vocational Rehabilitation and Employ-
ment. The VR&E program assists entitled Veterans with
service-connected disabilities and an employment
handicap to prepare for, obtain, and maintain a job. The
veteran must have a VA service-connected disability rat-
ing of 10 percent with a serious employment handicap,
or 20 percent or more with an employment handicap.

Home loan guaranty loans will not require funding fee.

30% and Higher, all of the above plus:

Additional monetary compensation for dependents.

Job appointment without an interview to civil ser-
vice position.

Employment affirmative action.

Additional allowance for a spouse in long-term
care facility.

40% and Higher, all of the above plus:

One time automobile grant of up to $24,115.12. Veteran
must have a service connected loss, or permanent loss
of use, of one or both feet, or the loss, or permanent loss
of use, of one or both hands, or permanent impairment
of vision in both eyes to a certain degree, or severe
burn injury, or Amyotrophic Lateral Sclerosis (ALS), or
Ankylosis in 1 or both knees or hips (Note: This qualifies
you for an adaptive-equipment grant only.)
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Payment for adaptive devices for the automobile related
to disability.

50% or Higher, all of the above plus:

S0 co-payment for treatment of non-service connected
care or prescription drugs.

Medical treatment with fee basis card in non-VA
facilities for any condition.

60-90% or Higher, all of the above plus:

Increased compensation for veteran, payable at the
100% rate if unable to work due to service connected
disability.

100% or Complete Loss of Employability, all of the above plus:

Unlimited dental treatment.

Educational funding for dependents — some restric-
tions apply.

CHAMPVA benefits: Health and medical program for
survivors and dependents.

Specially Adapted Housing (SAH) grants: For fiscal
year 2023, grants up to 50% of a home’s cost (up to
$109,986) may be available for building, purchasing,
or remodeling homes to be supportive of disabilities.
These grants can also help to pay toward a balance on
an existing home mortgage.
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Special Home Adaptation (SHA) grants: For fiscal year
2023, grants up to $$22,036 may be available to assist
in adapting a veteran’s home or to acquire a new or
previously owned residence which is already adapted
for the disability.

Veteran’'s Mortgage Life Insurance (VMLI): Decreasing
term mortgage insurance up to $200,000 for veterans
who have received a Specially Adaptive Housing grant
and already have an existing mortgage.

Waiver of cost of life insurance.

Service-Disabled Veterans Insurance (S-DVI): Additional
$10,000 of life insurance and up to $30,000 of supple-
mental coverage. S-DVI is closing to new applicants
as of December 31, 2022 with the opening of a new
program of insurance, Veterans’ Affairs Life Insurance
(VALife), on January 1, 2023, explained below.

OnJanuary 1, 2023, a new program of insurance, VALife,

also known as Veterans’ Affairs Life Insurance, will open

to new applicants. VALife is guaranteed acceptance whole

life insurance available to all Veterans aged 80 and under

with a VA disability rating of zero to 100 percent with no

time limit to apply. Veterans who are 81 or older and apply

for VA Disability Compensation before age 81 and receive

a rating for a new service-connected condition after

turning 81 are also eligible if they apply within two years

of receiving their rating. Veterans do not have to meet any

health requirements to obtain coverage; once coverage
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is effective, premiums will never increase. Veterans must
wait two years from the effective date of the coverage for
their beneficiary to receive the full value of the coverage
upon their death.

e Commissary privileges for veteran and dependents of
disabled veteran.

e Exchange privileges for veterans and dependents of
disabled veteran.

e Emergency treatment in non-VA facilities if VA facilities
are unavailable.

e Yearly eye exams and prescribed eyewear.

e Special compensation, based on disability ratings and
other special situations.

HOW TO SECURE SERVICE CONNECTED
DISABILITY BENEFITS

1. Original Claim: file your first claim for disability

compensation.

VA offers various ways to apply for VA compensation:
The form you will need to fill out and submit along
with documentation is the Application for Disability Com-

pensation and Related Compensation Benefits (VA form
21-526EZ).

e eBenefits: Apply online using an eBenefits account. Go
to https: //www.va.gov/disability /how-to-file-claim /
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Centralized Mail processing: Complete and mail (or
fax) your claim form to the Janesville, WI Claims In-
take Center.

Regional Office: Complete and mail your claim form to
your nearest VA regional office (who will then forward
the claim to the Janesville, WI Claims Intake Center).

Fully Developed Claim (FDC): Fast track your claim
review by submitting a “Fully Developed Claim” (as
explained further in this Chapter)

Work with an accredited VA attorney or Agent

Go to a VA Regional Office where staff is available to
help you navigate the process. To find the VA regional
office nearest you, visit www.va.gov/directory/guide /
home.asp or call VA toll free at 1-800-827-1000. The ser-
vices are free and the paperwork can be sent directly to
your physician or therapist for further documentation.

In all cases, when filing your claim it is critical to

understand what evidence the VA requires, and that

you know what is your responsibility, and what is the

responsibility of the VA.

2. Gather all medication and psychological

documentation

The more records you can have to support your case,

the smoother the application process can be. It will be ideal

for you to collect as many medical records as possible, then

make copies to ensure you have backup records as needed.
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You will need to have the following documents in
addition to the documentation of the disability:

e List of disabilities you are claiming.
e Copy of your DD214.
e Marriage license.

e Birth certificates of dependents.

3. Duty to Assist

Decisions concerning VA benefits eligibility and entitle-
ment are based on the evidence of record. Evidence includes
documents, records, testimonials and other information

that support the veteran’s claim for benefits.

Before making a final decision, VA has a “duty to
assist” the veteran in locating and gathering essential
and supporting evidence to complete the claim. This may

include the following relevant federal records:

e VA medical records

e Service medical records

e Social Security Administration records, or

e Evidence from other federal agencies.

¢ And the following relevant non-federal records:

e Private medical records
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e Lay or other non-federal governmental evidence, such
as employment records or state and local govern-
ment records.

If an examination or a medical opinion is necessary for
a decision to be made on a compensation claim, then VA’s

duty to assist often includes:
e Examining claimants, and/or

¢ Obtaining a medical opinion from the Veterans Health
Administration (VHA) or designated contracted provider.

4. Fully Developed Claims (FDC) Program - Disability

Compensation

The FDC program is an optional new approach that
offers veterans, service members, and survivors faster
decisions from VA on benefit claims. Applicants for Veterans
Disability Compensation and Dependency and Indemnity
Compensation (DIC) may use the Fully Developed Claim

process, as well as applicants for Veterans Pension.

VA recommends filing the Fully Developed Claim online
at https: //www.va.gov/disability /how-to-file-claim/. At
the time the veteran makes the claim, he or she must:

e submit the completed Application for Disability Com-
pensation and Related Compensation Benefits (VA
Form, 21-EZ), and,

e submit all required records and every shred of evidence
and documentation, as completely as possible, including
federal, non-federal and medical records, and
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o certify that he or she has no further evidence to submit.

The burden is on the veteran to provide the essential
information up front. Once the application is submitted,
the veteran waives his or her rights to the VA's duty to
assist in obtaining evidence. The veteran also forfeits the
option to add further evidence to support the claim.

For the FDC program, VA will only obtain service treat-
ment records and federal treatment records when they are
identified. If necessary, the VA will also send the veteran

for a VA medical exam.

The goal is to have the claim reviewed and decided
faster - within months, rather than waiting up to 18 months

using the traditional claim filing and review process.

What records are needed?

e Military personnel records: Certified copy or original
discharge papers. Since January 1, 1950, the separation
form issued is the DD Form 214. Before January 1, 1950,
several similar forms were used by the military services,
including the WD AGO 53, WD AGO 55, WD AGO
53-55, NAVPERS 553, NAVMC 78PD, and the NAVCG
553. Use the Standard Form 180 (SF 180) to request
military records from the National Personnel Records
Center (NPRC).

e Military personnel records may also include deploy-
ment orders, pay records, medals and certificates not
reflected on the DD 214.
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e Military treatment records: Medical evidence of a
current physical or mental disability including a log of
any conditions or injuries you suffered in service — and
— evidence of a link between your current disability and
the event, injury or disease in military service. Medical
records or medical opinions are usually required to
establish this relationship.

e Other federal records: such as from Social Security
Administration (SSA) which may contain medical evi-
dence or even evidence as to the cause of a disability.

e Non-federal records: such as medical files from your
private doctor which may inform as to the degree of
your condition, if it has worsened over time, or other
data to assist rating purposes.

The Fully Developed Claim process may also be used to

e Reopen a currently filed disability claim that VA could
not grant (and is over one year old)

¢ Submit a claim for increased disability

e File a secondary disability claim

Remember, with the Fully Developed Claim process you
surrender your rights to VA assistance or further admission
to the claim. To ensure nothing is missed and no mistakes
are made, it a good idea to appoint a VA accredited attorney,
representative or agent to assist you in developing and

completing the submission.
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WHAT IF THE FULLY DEVELOPED CLAIM IS
FOUND TO BE DEFICIENT OR INCOMPLETE?

The VA promotes the FDC program as a “no risk”
program. If VA finds that key records are missing and
should be included before the claim can be decided, VA
would take the claim out of the FDC program and process
it through the traditional claims process.

You have up to one year to complete your claim once
the FDC process begins. If your claim is approved, ben-
efits would be paid retroactively to the day your claim

was begun.
5. Be patient, but follow up.

To check your VA claim status online, go to https: /
www.va.gov/claim-or-appeal-status/. If you experience
problems or have questions, contact someone in the Vet-
eran’s Administration to follow up on your application.
The VA number to call is 800-827-1000. This way, you can
quickly find out whether your application was approved or
denied. Give the VA some time to review your documenta-
tion (especially when there is a lot), but follow up regularly
if you feel that the process is slower than it should be.

6. If you should be denied:

If your disability claim is denied or your disability rating
isn’t as high as you might expect it to be, you'll want to
appeal the decision as quickly as possible. Make sure you
read all of the paperwork the VA sends to you to ensure
you provide the necessary documentation to the VA. Be
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thorough. In some cases, you may have been asked to sub-
mit more files or to resubmit different copies of a medical
record, so reading all of your VA paperwork completely may
help you to avoid having to appeal their decision.

In some cases, you can work with the veteran’s service
organization to help see what else you can do to increase
the odds of your application being approved. Benefits are
applied retroactively, so it is in your interest to file your
appeal as soon as you can.

Talk with your doctor and show them the denial letter
you received. They can then write to the VA themselves
to refute any arguments which may have been presented.
Together, you can work to ensure that you receive the

disability benefits you deserve.
That said, the appeal process can take time.

7. If you are approved:

Once the VA assigns your disability rating, you will begin
to receive the payments on a monthly basis. You will also
be able to get VA health care for your disability at no

charge to you.

Note too that you can apply to have your initial disability
rating increased or decreased as necessary. Talking with
your medical care professional will help you begin this
process again if you need to make changes in the way the

military supports your health and your family’s needs.
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In this way, you can be certain your commitment to

the military doesn'’t affect the quality of your life once you

are honorably discharged.

8. Additional Types of Service-Connected VA

Disability Claims.

Beyond your original claim for disability compensation,

you may also be able to file a claim for service-connected

benefits to request more benefits or if you have new

evidence to support a previously denied claim:

Increased Claim: File for more compensation for a
disability that VA already determined to be service
connected and has gotten worse.

New Claim: File a claim for added benefits or other
benefit requests related to an existing service-con-
nected disability.

Secondary Service-Connected Claim: file a claim for
a new disability that’s linked to a service-connected
disability you already have.

Special Claim: File a claim for special needs linked to
your service-connected disability.

Supplemental Claim: Provide new evidence to support
a disability claim that was denied.
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VA PENSION: NON-SERVICE CONNECTED
VETERANS BENEFITS

While some veterans are compensated for disabilities
sustained as a result of military service, other veterans
may receive a VA benefit called Pension, also referred
to as Improved Pension. Veterans Pension and Survivors
Pension benefits provide supplemental income to eligible
low-income veterans and their surviving spouses (and
certain dependent children) to help them manage costs
associated with aging, disability and illness, and general
costs of living. Pension benefits are tax free. The monthly
benefit amount is based on the veteran’s or survivor’s
net worth. Hence, VA Pension is needs-based, whereas
Disability Compensation benefits are based on service-
connected disability.

There are three basic types: Basic Pension, Pension
with Housebound Allowance, and Pension with Aid and
Attendance. As Florida’s veteran population ages, it is
vital that military families learn about and apply for this

important benefit available to them from VA.

When dealing with Medicaid applications, “Aid and
Attendance” is the VA pension program most commonly
encountered. If the veteran meets the basic eligibility
criteria, and the veteran (or spouse) needs assistance from
another person with the activities of daily living, then the

veteran will qualify for the Aid and Attendance benefit. Aid
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and Attendance is particularly important in the assisted
living setting.

Unreimbursed medical expenses (which include the
cost of the assisted living facility) can often be used to
help qualify the assisted living facility resident to receive
Aid and Attendance. The monthly payments from Aid and
Attendance will help to pay the cost of the assisted living
facility. Because of that, Aid and Attendance benefits can
sometimes eliminate the need to apply for Medicaid — for

some assisted living residents.

Furthermore, the extra income from a VA Aid and As-
sistance Pension can amount to a considerable amount of
monthly cash: An additional $1,432 for a surviving spouse,
up to $2,229 a month for a single veteran, up to $2,642 for a
married veteran, or up to $3,536 for two married veterans
(2023 figures.) Under some circumstances, a family mem-
ber may receive this stipend as a non-licensed in-home
attendant. Your advisor will help you determine whether
or not that is possible. A good source of information can
be found at the local Veterans of Foreign Wars chapter

or the American Legion.

WHO QUALIFIES FOR NON-SERVICE
CONNECTED BENEFITS (PENSION)?

The Veteran must meet both military service and fi-

nancial (needs-based) eligibility requirements.
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Service Criteria for VA Pension:

To secure these benefits, your discharge from service
must have been other than dishonorable. When you are
dishonorably discharged, you may not take advantage of

these pension benefits.

At least one of these must be true about the veteran’s
service. The veteran:

1. Began active duty before September 8, 1980, and
served at least 90 days on active duty with at least
1 day during wartime, or

2. Began active duty as an enlisted person after
September 7, 1980, and served at least 24 months
or the full period for which the veteran was called
to active duty (with some exceptions) with at least

1 day during wartime, or

3. Served as an officer, starting on active duty after
October 16, 1981, and had not previously served on

active duty for at least 24 months

Serving for one day during a war does not mean that
you were necessarily in active fighting; it just means that
you were on active duty, and that you might have been
called up to the front lines at some point. You do not need
to have actively fought against an enemy during this one-
day period.

Periods Designated As Wartime

e World War II: December 7, 1941 to December 31, 1946.
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Korean Conflict: June 27, 1950 to January 31, 1955.

Vietnam Era: November 1, 1955, - May 7, 1975 (If service
was in the Republic of Vietnam)

Vietnam Era: August 5, 1964 - May 7, 1975 (If service
was outside the Republic of Vietnam)

Gulf War: August 2, 1990 - Continuing.

A veteran must also meet one of the
following criteria:

Is at least 65 years old, or
Has a permanent and total disability (there is no chance

or very little chance the disability will improve) (100%
disability rating), or

Is a resident in a skilled nursing facility due to a dis-
ability and requires long term care, or

Is receiving Social Security Disability Insurance or
Supplemental Security Income.

Surviving spouses may also be eligible for VA Pension

if their spouses served in these war periods:

As with other benefits, you will need to prove that you

are permanently disabled to secure VA Pension benefits.

This is a process which begins with your physician sub-

mitting your medical records and assessing your current

physical condition. If your doctors determine you are
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unable to go back to work, you may be listed as perma-
nently disabled.

Once you have had a medical examination and you
have gathered the medical history, you will need to submit
these files to the Veteran’s Administration for review. At
that time, the VA will determine whether they too consider
you to be permanently disabled or if the VA needs further

assessment to make their determination.

New “Needs Based” Pension Eligibility Rules as of
October 2018

On October 18, 2018, the Department of Veterans Affairs
enacted major changes regarding VA Pension. The new
rule, entitled “Net Worth, Asset Transfers, and Income
Exclusions for Needs-Based Benefits,” clarifies how need
is determined and clears up some vague financial criteria
and other key concepts that were previously in place.
The rule changes are also intended to expedite decisions
regarding benefits.

On the restrictive side, the new regulations make
it tougher on veterans and spouses to qualify for Aid &
Attendance benefits.

e A 36-month look-back period is imposed for asset
transfers for less than fair market value, and such trans-
fers will be penalized. The VA will now scrutinize any
asset transfers a claimant makes during the 36 months
before he or she applies for Aid and Attendance that
might disqualify the veteran from receiving benefits.
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Previously, there were no rules preventing asset trans-

fers to qualify for A&A. Now, if you transfer assets for less

than fair market value during the look-back period, and

those assets would have pushed your net worth above the

limit for a VA pension, you may be subject to a penalty

period not to exceed 5 years during which you won't be

eligible for pension benefits.

Note: If you filed your claim before October 18, 2018,

the look-back period does not apply.

The VA will now penalize as a transfer the types of
annuities that have historically been used to reduce
assets. A convenient way to gain eligibility for VA Aid &
Attendance used to be buying financial products such as
immediate annuities and some irrevocable trusts. Now,
the veteran may not move assets into certain annuities
or trusts for the purpose of spending down (artificially
lowering) their net worth, without incurring a penalty.

On the positive side, the new rule:

Changes the way VA calculates a veteran’s net worth,
using a “bright line” test for determining financial
eligibility. Net worth is now the sum of a veteran’s
assets PLUS annual income, including the income of a
spouse (and dependent children in some cases.) The
allowable asset/net worth limit as of December 1, 2022,
is $150,538. Pension will be denied if the claimant’s net
worth exceeds the net worth limits. The amount goes
up each December for inflation.
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Example: Emily is a 65 year old veteran with $100,000
in assets and 30,000 in annual income; therefore, her net
worth is $130,000. This is less than the net worth limit of
$150,538. Emily is eligible for Veterans Pension benefits.

e C(larifies personal residence exemptions;

e Expands the types of expenses which can be taken as
unreimbursed medical deductions, to offset income
for VA purposes, including:

- Payments to health care providers for services
within the scope of the provider’s professional
capacity, including cosmetic procedures to improve
a congenital or accidental deformity or related to
treatment for a diagnosed medical condition;

- Payments for prescription and non-prescription
medication procured lawfully under Federal Law,
and payments for medical supplies or equipment,
and medically necessary food, vitamins, and sup-
plements as prescribed by an authorized health
care provider;

- Payments for adaptive devices or service animals,
including veterinary care, used to assist with an
ongoing disability;

- Payments for transportation for medical purposes

- Payments for health, medical, hospitalization, and
long-term care insurance premiums, including
payments for Medicare Parts A, B and D;
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- Payments for smoking cessation products and
services;

+ Institutional care and in-home care: the VA has
expanded the payments for institutional care and in-
home care allowed as medical expenses in nursing
homes, hospitals, in-home and other institutional
settings. Rules determining when such expenses
are deductible will vary;

+ Added an additional ADL, “ambulating within
the home”;

- Expanded Deductibility for Long-Term Care
expenses.

- Expanded available care settings in which the
costs will qualify as medical expenses, including
independent living communities.

THE LEVELS OF IMPROVED PENSION

Within the Improved Pension program are three levels

in which the veteran may be able to have benefits.
e Basic monthly pension
e Housebound

e Aid and Attendance

Each level is explained below.
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Basic Monthly Pension Level

Veterans Pension is a monthly payment intended to
help qualifying wartime veterans with limited income.
What many people don'’t realize is that the basic level of the
Improved Pension does not require that you are physically
disabled. In many instances, veterans who are 65 or older
and on a limited income, may qualify for a VA Pension even
if they are in good health.

You can also be suffering from a mental condition as a
result of your service or as a condition which developed
after following the service guidelines as listed.

The following are the current Maximum Annual
Pension Rate (MAPR) benefit amounts available for
Basic Level for 2023:

e A veteran alone — $16,037 per year.

e Aveteran with a dependent — $21,001 per year.

e Two veterans married to each other — $21,001

e A surviving spouse — $10,757 per year.

e Asurviving spouse with a dependent — $14,078 per year.

e Qualified surviving children — $2,743 per year.
Housebound Level

There are some veterans whose disabilities prevent
them from performing everyday duties on their own. These

veterans might need help from medical professionals or
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home health aides. Housebound Pension is intended to
assist the veteran who is “substantially confined” to his or
her home due to a disability that is permanent.

Surviving spouses of veterans who are housebound can
also receive housebound benefits.

The following are the current Maximum Annual
Pension Rate (MAPR) benefit amounts available for
Housebound Level for 2023:

e Aveteran alone — $19,598 per year.
e Aveteran with a dependent — $24,562 per year.
e 2 Veterans who are married to each other and

+ Neither of you qualifies for Housebound or Aid and
Attendance Benefits — $21,001

« One of you qualifies for Housebound bene-
fits — $24,562

+  Both of you qualify for Housebound benefits — $28,121
e A surviving spouse — $13,147 per year.

e Asurviving spouse with a dependent — $16,462 per year.

Those veterans with a physical condition will need to
have this condition verified by a physician before benefits
will be dispensed.
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Aid and Attendance Level

A veteran who is disabled, fits the regular pension cri-
teria, and who might need assistance in the home (though
they need not be bedridden or in an assisted living facility
or in a home health care program) may qualify for the Aid

and Attendance level of pension.

This payment will be in addition to other pensions
which might be received to help support the person who
needs assistance. This benefit will NOT be in addition to a
Housebound pension, just in addition to the basic pension.

The following are the current Maximum Annual
Pension Rate (MAPR) benefit amounts available for
Aid and Attendance for 2023:

e Aveteran alone — $26,752 per year.
e Aveteran with one dependent — $31,714 per year.
e Two veterans married to each other, and

+  One of you qualifies for Aid and Attendance benefits
— $31,714

« One of you qualifies for Housebound benefits
and one of you qualifies for Aid and Attendance
benefits — $35,266

« Both of you qualify for Aid and Attendance benefits
— 42,433

e Surviving spouse of a veteran —$17,192 per year.
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A surviving spouse with a dependent — $20,509

A physical examination will need to confirm the level of

the disability before this pension will be distributed. What
makes this level different is that the physician must also

show that the condition of the veteran or the surviving

spouse has deteriorated to the point where they need

daily assistance.

A veteran or survivor must meet ONE of the follow-

ing criteria:

Needs regular assistance with Activities of Daily Living
(ADLs), such as mobility and walking, help with bathing,
dressing, eating, or memory issues. Note, If age 65
and older, there is no requirement to prove disability.
However, the veteran or spouse must demonstrate their
need for “regular” aid and attendance from another
person (not that there is a 24-hour need) due to their
inability to perform ADLSs.

Is bedridden

Resides in a nursing home facility due to his or her
inability to function physically or mentally

Has profoundly limited eyesight (even with glasses or
contact lenses the veteran or survivor has only 5/200
or less in both eyes; or concentric contraction of the
visual field to 5 degrees or less)

These situations can be proved with medical docu-

mentation which will be sent to the VA upon applying for
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the benefits. The medical records should be as detailed as
possible to show specifically what the veterans can and
cannot do for themselves.

PLANNING FOR VETERAN’S PENSION UNDER
THE NEW 2018 REGULATIONS

The new regulations impose significant changes that
will affect many veterans and surviving spouses in need
of housebound and aid and attendance pension benefits.

Despite the new penalty for certain transfers, certain
changes will be very favorable for Aid and Attendance
claimants. Now more than ever, proper Medicaid planning
and/or estate planning is necessary for the veteran and/

or spouse to qualify for these vital A&A benefits.

When deciding which benefit to apply for in your unique
situation, it is most beneficial to seek legal advice from an
elder law attorney who is accredited by the Department
of Veterans Affairs and specializes in Medicaid planning.
Navigating Medicaid and Veterans Pension on your own
is a tremendous challenge. It can cost you literally tens
of thousands of dollars a year if you don’t have the right

information or take the wrong approach.

Going forward, the new rules change how veterans’
attorneys advise their clients. There will likely be increased
focus on non-crisis planning. Advisors will need to reevalu-
ate the fitness of certain annuities in the planning process

for veterans and their spouses. Income from annuities will
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now also factor into a veteran’s net worth. Unreimbursed
Medical Expenses will play a pivotal role in A&A eligibility,
and a knowledgeable attorney will understand all possible
ways under the law for qualifying medical expense deduc-
tions for VA Aid and Attendance,

Where there is interaction between VA pension planning
and Medicaid planning, asset transfers via trusts must
factor in the veteran’s three-year look-pack period and
many other considerations. As always, it is critical that
any restructuring or gifting of assets be done in ways that
do not endanger a veteran’s potential Medicaid benefits.

Income Criteria for VA Pension

There are certain income and asset limitations which
determine the amount of money you can receive as a part
of the VA Pension plan. A veteran who has a higher income
or asset level may not be able to secure as high of a pension
payment. You must have low or no countable income and

meet the net worth /asset limitations.

Consequently, veterans in need of aid and attendance
or housebound assistance often find their income is too
high to meet the income and asset limits required for basic
Pension. The good news is, households with higher incomes
still may qualify for Aid and Attendance and Housebound
benefits, through medical deductions and other means.

First, we need to understand three terms: MAPR,
UME and IVAP.
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Maximum Annual Pension Rate (MAPR): As a needs-
based benefit, pension is based on the veteran’s max-
imum permissible yearly income. This limit is set by
Congress and is called the Maximum Annual Pension
Rate (MAPR). It is the highest benefit amount one can
receive each year. To qualify for a pension benefit,
a veteran’s income (both husband and wife if both
are living) must be less than the yearly MAPR limits.
Income is what a veteran or their surviving spouse
might receive in a year, after deducting health care and
medical expenses. VA will base your payment amount
on the difference between your countable income and
the current MAPR. Note, the surviving family is not
eligible for Survivors Pension if their circumstances
change and their household income exceeds the limit
set by Congress.

Unreimbursed Medical Expenses (UME): For A&A
and Housebound pension benefits, VA will reimburse
recurring medical expenses for which a veteran pays out
of pocket. These expenses are generally those that recur
each month, starting from the date of the application
going forward for the future 12-month period. The
unreimbursed expenses must exceed 5 percent of the
applicable MAPR. (This is also called the “5 percent
deductible.)

Income for VA Purposes (IVAP): This is the applicant’s
household income minus all unreimbursed medical
expenses (UMEs). The Pension benefit dollar amount
is the difference between the MAPR and the veteran’s
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gross household income, after deducting recurring
medical expenses. To be deducted, medical expenses
must exceed 5% of MAPR. The adjusted income is what
the VA calls “Income for VA Purposes” or IVAP.

Countable income includes:

e Earnings

e Retirement or pension

e A part of the income of a dependent

e Disability payments

e Interest

¢ Checking and savings accounts

e CDs, annuities, stocks, bonds

¢ Dividends and investment payments

What is NOT included in countable income:
« Primary residence or vehicle

- Life insurance policies with no cash value
+ SSI — Supplemental Security Income

+ Food stamps

. Welfare benefits

Example: Tom is a veteran who has proven that he has

a physical disability. He is applying for the pension, but
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there is some debate over how much of his income will

be factored into the final determination.

If Tom makes about $15,000 a year from Social Securi-
ty, but his wife, Margaret, earns $8,000 a year from Social
Security, then they have some income coming in annually.
Margaret also earns about $5,000 each year after retir-
ing from a small greeting card company and receiving
a pension.

This adds up to $28,000 in income.

Net worth: Tom and Margaret only have $35,000
in savings and in CDs, plus they bought their house a

long time ago.

Expenses: Each month, Tom pays for Margaret’s physical
therapy, which amounts to $1,500.

The couple’s Medicare premiums are around $200
a month.

Margaret carries supplemental insurance for the couple,
at $100 each month.

All of this adds up to $1,800 per month, or $21,600 a

year in expenses.
You need to subtract the expenses from the income, or:

$28,000 - $21,600 = $6,400. This would be the count-
able income.

Since the maximum pension one can receive is $21,001
(at the basic level for a veteran with a dependent), the

couple is eligible to receive up to $14,601 per year:
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$19,320 - $6,400 = S14,601.

While this might not seem like a large sum of money,
this can help to make ends meet in a household which
doesn’t have a lot of savings.

Net Worth/Assets Criteria for VA Pension:

VA wants to know whether a claimant should use
some portion of his or her own resources before he or
she is granted needs-based benefits. Therefore, a large
“net worth” might affect a veteran’s eligibility. To meet VA
pension’s needs-based intent, a veteran should not have
assets that could support him or her financially for a long
time, as determined by the VA.

Net worth signifies the value of all your assets that can
be converted into money, such as: bank accounts, stocks,
bonds, CDs, mutual funds, and real estate other than your
home. Before the October 2018 rule, there was no dollar
asset limit set forth by law. That determination of eligibility
was made at the discretion of a VA caseworker.

As of the October 2018 rule, the Department of Veterans
Affairs brought major changes to how a veteran’s net
worth is treated. Net worth will now include your and
your spouse’s countable assets plus annual gross revenue
(income). This will impact veterans and spouses whose
income exceeds their Unreimbursed Medical Expenses
(UME), which we explain below.

With the new rule, VA initially set a net worth limit of

$123,600, based on the 2018 maximum Community Spouse
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Resource Allowance (CSRA) from Medicaid. Several months
later they increased that limit to $127,061.

For the current period - December 1, 2022, to November
30, 2023 - the net worth limit to be eligible for Veterans
Pension benefits is $150,538. As previously stated, this
amount goes up each December for inflation.

When you apply for Veterans Pension benefits, you'll
need to report all of your assets and income. VA will
subtract certain expenses from your annual income to
determine your net worth. These are called “applicable

deductible expenses” and include:
« Educational expenses

« Unreimbursed medical expenses

Items that are NOT counted toward net worth are:
the primary residence and lot, a vehicle used for the
claimant’s care, household goods and personal effects
(such as furniture, clothes, jewelry, art).

UNREIMBURSED MEDICAL EXPENSES
(UME) — HOW THEY HELP YOU MEET VA
INCOME LIMITS

A disabled veteran or widow of a deceased veteran may
earn a higher annual income than permitted under the
desired pension’s Maximum Annual Pension Rate (MAPR).
This is when the Unreimbursed Medical Expense (UME)
provision may be of great help.
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Many veterans (or spouses of veterans) have recurring
medical expenses that they pay for themselves. The VA
considers these as “Unreimbursed Medical Expenses”
that VA can deduct when they calculate the claimant’s

countable income.

The 2018 rule changes have broadened the types of
expenses a veteran, spouse or surviving spouse may claim
as deductible medical expenses.

Now more than ever, UME is a key component to
becoming eligible for Aid and Attendance and Housebound
benefits. These significant deductions may allow a disabled
veteran’s household with “too much income” to meet the

VA's income and asset limits under the new regulations.

HOW TO APPLY FOR NON-SERVICE
CONNECTED VA PENSION BENEFITS

a. File online. Go to: https: //www.va.gov/pension/
application/527EZ /introduction

b. File with paper application VA Form 21-527EZ,
Application for Pension, and mail it to the Pension
Management Center (PMC) having jurisdiction over your
claim. If you are unsure which Pension Management
Center is correct, you may submit your application to
the VA regional office closest to you. You can locate
your local regional benefit office using the VA Facility

Locator (www.va.gov).
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c. You may fax the claim to VA’s centralized Fax Number:
844-531-7878

d. To apply for increased pension based on Aid and
Attendance or Housebound payments, write to the PMC
that serves your state and provide medical evidence,
such as a doctor’s report, that validates the need for
an increased benefit.

e. Surviving spouses: to apply for Survivors Pension,
download and complete VA Form 21-534EZ, Application
for DIC, Death Pension, and/or Accrued Benefits.
Mail the completed form to the Pension Management
Center (PMC) that serves your state. You may also
visit your local regional benefit office and turn in your
application for processing. You can locate your local
regional benefit office using the VA Facility Locator

(www.va.gov).

f. Fully Developed Claims (FDC): Fast track your
claim review by submitting a “Fully Developed Claim”

(explained below).

g. Appoint a VA Accredited Attorney or Agent to Act
on Your Behalf.

FULLY DEVELOPED CLAIM (FDC) PROGRAM -
VA PENSION

The Fully Developed Claim (FDC) is an optional program

developed to speed up the claim processing time. As

explained earlier in this chapter for service connected
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compensation, FDC is used for disability compensation

claims as well as pension claims.

For a Veterans Pension claim or Survivors Pension
claim to be processed as a fully-developed claim, it must
contain all supporting forms and evidence, including
discharge papers, medical evidence and records, and
complete marital information. The VA asks for all the
supporting documents you have and wants information
about supporting documents that you don’t have.

The Application for Pension is VA Form 21P-527EZ. The
claim should include:

+ All necessary income and net-worth information, and

 All private medical records you have that are related
to your claim, and

« Information about any health records that are
available at a federal facility, like a VA medical
center or clinic

You will need to attend all VA medical appointments
required to decide your claim.

If you are seeking benefits for Aid and Attendance, the
form must include documentation of the cost of the care
being provided, and documentation that the care is meeting

the needs described in the doctor’s report.

If you file a claim for VA pension in the FDC Program
and it is determined that other records exist that VA needs

in order to decide your claim, then VA will remove the
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claim from the FDA Program and process it in the Standard
Claim Process.

If the VA finds that the any required documentation is
missing, they will reassign the claim into regular processing.
That way, there is no risk to the veteran or survivor claimant
(other than delay) when submitting a FDC.

Visit https: //www.va.gov/pension/how-to-apply/
fully-developed-claim/ for complete information about

the FDC program for VA pension applications.

CAN YOU RECEIVE SERVICE CONNECTED
AND NON-SERVICE CONNECTED BENEFITS
AT THE SAME TIME?

While you might qualify for both benefits, according
to the guidelines of the VA, it is not possible to receive
both benefit payments. What you will receive is the larger
payment of the two, and you can submit a form for both of

the benefits to insure you get the highest pension possible.

HOW DOES A SURVIVING SPOUSE QUALIFY
FOR THE VETERAN’S PENSION?

A surviving spouse will qualify for non-service con-
nected benefits, like a pension, if the veteran fulfilled all
of their service requirements and the spouse must have
married the veteran within fifteen years after the service

when the injury occurred.
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The spouse must also have stayed married to the spouse
for at least one year or more after a child was born in the
marriage or if the child was born before the marriage.

HOW WILL A VETERAN’S PENSION AFFECT
SSI1 AND MEDICAID ELIGIBILITY?

While each state might have their own ideas about
how a veteran’s pension might affect SSI and Medicaid,
it’'s generally accepted that the SSI payment is going to
be less than the basic pension amounts.

However, in the case of a surviving spouse, if their
VA pension is less than the federal SSI, then they would
be eligible to receive both payments, though they would
only receive some of the SSI amount, not necessarily the
full amount.

There are a number of benefits available to veterans
who have been afflicted with disabilities, even if the injury
was not the result of a war time effort. Looking into
these benefits will allow a veteran to receive additional
compensation for their commitment to the military, while
also helping to provide them with support when they
need it most.
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A FINAL NOTE ABOUT 2022-2023 VA
COMPENSATION AND VA PENSION
BENEFIT AMOUNTS

2023 VA service connected disability and VA Pension
pay rates, which are effective beginning December 1, 2022,
currently expect an 8.7% increase. This is based on the
latest cost-of-living adjustment (COLA) announcement
made by the Social Security Administration.

Confirmed as of October 13, 2022, this rate increase is
the highest rate increase in about 40 years. The boost is
intended to help meet the rising inflation in the economy

coupled with the decreasing supply chain.

As of this writing, Congress has not yet passed The
Veterans’ Compensation Cost-of-Living Adjustment Act

of 2022, so the increase may be subject to change.

175



CHAPTER 7

SELECTING A FLORIDA
ASSISTED LIVING
FACILITY (ALF)

When looking for the right facility - whether for your-
self or for a loved one - it's important to find one that you
like and trust. The ALF you choose should meet the needs

of the senior and the senior’s family.

Many Florida assisted living facilities are currently
covered by Medicaid, though others have lost their ties
to Medicaid coverage. Checking with the facility ahead
of time can allow a family to see which facilities may be
more cost-effective. Working with an Elder Law attorney

can help you reduce or eliminate your assisted living bills.

WHAT IS AN ASSISTED LIVING FACILITY?

An assisted living facility is a residence that offers an
intermediate level of care appropriate for many seniors.
They can help monitor the care of elderly residents who
need assistance with the Activities of Daily Living (ADLs),

yet who wish to live as independently as possible for as
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long as possible. An assisted living facility can provide the
best of both worlds.

ALFs are also known by other names, such as adult
retirement homes, continuing care communities, and
retirement communities or personal care homes. ALFs
can vary in size from a single resident to hundreds of
residents. These facilities can provide a watchful eye for
those adults who might need more monitoring than other
elderly residents might.

By providing assistance to the elderly residents who live
there, assisted living facilities can help the resident feel as
though they are maintaining a semblance of their former
lives. The resident can also feel safe with any medical

conditions that may need to be monitored.

Assisted living facilities can supervise the residents as

well as help them with:

e Medication management - this can range from keeping
track of dosing and timing, to opening hard-to-open
pill bottles.

e Basic health needs - such as meal programs, educational
activities, organized recreational activities, laundry
services, social and religious activities, wellness pro-
grams, and 24-hour security.

e Personal care tasks - including help with dressing,
bathing, mobility, preparing and eating meals, house-
keeping, and incontinence
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Unlike the typical nursing homes that many elderly
people try to avoid residing in, these facilities work more
like a traditional housing facility, but with the support staff
on hand to deal with age-related issues.

Some of the things a resident can expect from an
assisted living facility include:

o Atrained medical expert available during certain hours
o Staff who can handle basic needs and tasks

e Private apartment-like housing for each resident
or couple

¢ Common areas for socializing with other residents

e Communal eating in some facilities

In each case, the burden is on the family of the client
to thoroughly check out each assisted living facility before
signing an agreement to send a loved one to live at the
facility. A geriatric care manager can be a great source of
help to families when evaluating ALFs.

Assisted living facilities and memory care communi-
ties support and care for seniors with a broad array of
needs and preferences. From elderly residents living with
a degenerative condition, such as Parkinson’s disease or
arthritis, to seniors who desire a supportive and commu-
nity-oriented lifestyle, assisted living can be an optimal

choice in various situations.
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Residents who might be well suited to the assisted
living facility experience include seniors who do not have
major medical issues that need constant monitoring. Unlike
nursing homes, the assisted living organizations may not
have medical equipment on hand. There might be nurses
who come in to provide basic care, but certain long-term
and chronic diseases may require more extensive care
than some ALFs can provide.

For example, a good candidate for an assisted living
facility with a standard license is one who can manage to
move around on their own, even with help from a motorized
scooter or other mobility devices. This person might be
able to live on their own, but may have issues with:

e Fear of isolation
e Trouble with medication management

¢ Everyday tasks like shopping and cleaning

With this in mind, many Florida assisted living facili-
ties provide multiple levels of care based on higher levels
of licensure, with residents paying more for higher lev-

els of care.

FOUR TYPES OF ASSISTED LIVING LICENSES
IN FLORIDA

As discussed in Chapter 2, Assisted Living Facilities are
licensed to provide routine personal care services under

a “Standard” license. Florida also regulates additional
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services that may be offered in ALFs, under the authority
of “specialty licenses” that provide care for frail residents
with high care needs and for residents with serious mental
illness. The purpose of specialty licenses is to allow seniors
to safely age in place in a facility equipped to compensate
for the physical or mental decline that may occur with the
aging process.

These licenses — Standard, Extended Congregate Care
(ECC), Limited Nursing Service (LNS), and Limited Mental
Health (LMH) — are summarized below.*

Standard License: The ALF must have a standard license
to legally operate in the state of Florida. The facility is
authorized to provide housing, meals, and one or more
personal care services for a period exceeding 24 hours.
Personal care services include direct physical assistance
with, or supervision of, a resident’s ADLs and the self-
administration of medication and similar services. The
facility may employ or contract with licensed persons to
administer medication and perform other nursing tasks,
such as taking vital signs, managing individual weekly pill
organizers for residents who self-administer medication,
giving pre-packaged enemas ordered by the physician,

and observing residents.
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Limited Nursing Service License: The facility is licensed
to provide any of the services under a standard license
and additional LMH specified in rules, which include:
conducting passive range of motion exercises; applying
ice caps or collars and heat; cutting toenails of diabetic
residents or residents with a documented circulatory
problem, if approved in writing by the resident’s health care
provider; performing ear and eye irrigations; conducting a
urine dipstick test; replacing established self-maintained
in-dwelling catheter or performing intermittent urinary
catheterizations; applying and changing routine dressings
that do not require packing or irrigation; caring for
Stage II pressure sores; conducting nursing assessments
if conducted by, or under the direct supervision of, a
registered nurse (RN); and providing any nursing service
permitted within the scope of the nurse’s license, including
24-hour supervision, for hospice patients.

Extended Congregate Care license: The facility is
licensed to provide any of the services under a standard
license and LNS license, including any nursing service
permitted within the scope of the nurse’s license consis-
tent with ALF residency requirements and the facility’s
written policy and procedures. A facility with this type of
license enables residents to age in place in a residential
environment despite mental or physical limitations that
might otherwise disqualify them from residency under a
standard or LNS license. This definition creates a higher
level of care in assisted living.
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Limited Mental Health License: The facility is licensed
to provide any of the services under a standard license must
obtain an LMH license to serve three or more residents who
receive Social Security Disability Insurance or Supplemental
Security Income (SSI) benefits due to a mental disorder,
and who also receive a state SSI supplement—called the
OSS. The facility must meet additional requirements,
including the development of a community living support
plan with the mental health resident and a case manager,
which specifies the resident’s needs that must be met to
enable the resident to live in an ALF and the community.

QUESTIONS TO ASK THE ASSISTED LIVING
FACILITY STAFF

The burden of proving that an assisted living facility is
up to the task of caring for its residents lies solely on the
residents and their families. Therefore, it’s a good idea to
ask a number of questions before signing up a loved one
for the residence. Some of the questions one might want
to ask include:

e Does the facility have a current standard license from
the state?

e Beyond the standard license, does the facility hold
specialty licensure (Limited Nursing Service License,
Extended Congregate Care license, Limited Mental
Health License)

e Isthere a formal quality assurance program in place?
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Who is on the staff and what are their certifications?

[s the staff expected to continue training and maintain
their licenses?

What services are provided to the residents?

What should residents NOT expect to find at the facility?
What problems have occurred in the past?

Have there been any complaints?

To what extent can the family be involved in planning
the resident’s care?

What will happen in an emergency?

What activities will a resident enjoy?

What are the costs associated with living at this facility?
Is Medicaid an insurance that can cover some costs?

What happens to the resident if the Medicaid status is
removed from the facility?

What handicap accessibility features are in place?

What meals are available to the residents, should they
choose to use that service?

How long is the waiting list for the facility?

A prospective client and their family should also tour

the building to make certain it fits their needs and personal

comfort levels.
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The assisted living facility is where an elderly person
will spend most of their time. For this reason, comfort isn’t
just something to be desired; it is something to be expected
right from the start. If the resident isn’t comfortable
where they are living, this can affect their physical and
emotional health.

SAFETY

Safety should be a primary concern of both the resident
applying to live in an assisted living facility and the family
member who takes part in determining where their family
member will live. Safety issues that should be discussed
before signing any paperwork for the facility include the
following:

e What happens during a medical emergency?
e How fast can help be summoned?
e Is the property protected from outside intruders?

e What safety features will keep each resident safe in
their individual apartments?

e Are there railings for safety in common areas and in
some of the apartments?

e What measures are in place to prevent falls and slips
in the hallways?

e How would the resident alert someone of an emergency?
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e Isthere help on call 24 hours a day?

Safety cannot be taken for granted when it comes to a
person with mobility or minor health issues. The facility
should be able to assure the resident and their family that
they will not be put into harm’s way — either intentionally
or unintentionally during their stay. Residents should feel
just as comfortable in an assisted living facility as they

might in their own home.

STAFFING ISSUES

Staff members who are available for the residents will
help ensure residents’ safety and well-being and they can

act as liaisons between the residents and their families.

While the staff cannot be expected to be everywhere
at once, the assisted living facility should have a large staff
on hand during the daytime hours to help with all of the

needs of their residents. The staff should include:

e licensed health care workers (nurses, medical assis-
tants (MAs), etc.)

e regular staff members
e maintenance workers

e management staff

But just having sufficient staff members on hand may
not be enough to keep all of the residents and their needs
satisfied.
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Some questions to ask the assisted living facility include:
How high or low is the turnover in this facility?

What are the current licenses and certificates on file
for the staff?

Can I check the validity of these licenses?

Have background checks been run on all of the staff
members?

Can the staff speak clearly and in a language the resident
will understand?

How often are staff members going to check in with
the residents?

What will the staff members do for the residents?

When will the staff be available to residents?

HEALTH CARE SERVICES

When moving into an assisted living facility, it is as-

sumed that residents will not have a large number of prob-

lems with which to deal. Yet complications can happen

- and health troubles may need to be addressed.

The nurse or other highly skilled staff member will not

be on call at all times of the day, but the resident should still

have confidence that they will be supported if something

happens during their stay at the facility.

Other healthcare concerns to keep in mind:
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e What is the nutritional content of the food service at
the facility?

e What health testing options are available?

e How can the facility cater to the specific needs of your
loved one? i.e., a low-cholesterol diet.

¢ What are the different levels of assistance available at
the facility?

e What will happen if the resident requires more super-
vision or medical care?

e How does the facility support medication checks
and refills?

e Are there services to take residents to doctor ap-
pointments?

e What conditions are the assisted living facility unable
to support? i.e., Alzheimer’s.

ACTIVITIES

Elder residents may not realize how isolated they were
when they lived in their own home. The assisted living
facility situation can remind them just how nice it is to
be around others the same age, enjoying shared activities
and games.

Questions to ask about the social aspects of the
ALF include:

187



JOHN R. FRAZIER‘ PAYING FOR FLORIDA ASSISTED LIVING CARE WITH MEDICAID

e What weekly activities are available?
e Are there special outings the residents can enjoy?

e What resources will be available to residents? i.e.,
library, board games, cards, DVDs, music.

e Isthere a regular schedule of activities?

e How are holidays and birthdays celebrated?

e Isthere a common area for the residents to share?

e Canall of the residents enjoy the common room at once?

e Are exercise facilities available?

A resident who is able to interact with others their
age tends to be a resident who is not only happier, but
also one who stays more mentally fit as the years go on.
Having someone to talk to and to share their lives with
allows residents to feel less like a patient and more like
an everyday person.

LOCATION CONCERNS

Location can be a concern when the resident’s family is
not nearby. Having the resident in an easily accessed city
is something to keep in mind. Conversely, if the family is
in one geographic area, it might make more sense to move

the senior to an ALF in this area to make visits easier.
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However, the location is not limited to accessibility.
Location can also determine the price and associated costs
of the assisted living facility.

Keep in mind that the elderly family member will need
to relocate and move into the assisted living facility once
the best fit has been chosen. If the senior lives a long
distance away, the move can be quite costly, which might
also be a factor in the decision-making process.

THE COMFORTS OF HOME?

Though some residents may not feel at home right away,
the goal of every assisted living facility should be to have as

many of the comforts of home as possible. This includes:
e Separate apartment-like housing

¢ Clean facilities

e Access to a private kitchen or to the main kitchen

e Access to private shower and bathroom facilities

e Ability to get problems fixed - i.e., if the phone breaks,
someone will come to fix it.

e Access to the Internet and phone services

One of the primary concerns of families who want
to move a family member into an assisted living facility
is the cleanliness of the building — and understandably
so. Would-be residents and their families should check

to see how often the facilities are cleaned, how they are
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cleaned, and what happens when the residents need help

with cleaning their own housing areas.

Although the cleanliness of the facility may not seem
entirely important at first, that “nursing home smell” some
facilities have is not something a resident should have
to endure.

MOVING OUT OF AN ASSISTED
LIVING FACILITY

There may come a time when the elder feels they can
handle themselves and a life on their own again - or they
may need more care than the assisted living facility is able

to offer.

When the health of a resident takes a turn for the worse,
a hospital setting or a nursing home facility may become

the best option for the physical support of the resident.

In the process of choosing an assisted living facility,
the family of the resident will want to check to see what is
considered when a resident is unable or unwilling to live
at the facility any longer. Are there certain criteria the
resident must meet to leave the facility? Are there certain
criteria that mean the resident has to leave the facility?

These kinds of questions will allow the family and any
care managers involved in the care of the elderly client to
better understand what steps will need to be taken should
the resident’s needs change.
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In addition, families should also consider the possibility
that the resident may need to move for other reasons.
For example, if the facility loses its licensure or Medicaid
certification - what steps will be taken then?

An assisted living facility can help to keep an elder
as mobile as possible during the later years of their life.
And while it might not be the first choice, it is certainly a
compromise that can keep everyone happy and healthy.
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CHAPTER 8

UNLICENSED PRACTICE
OF LAW (UPL) IN
FLORIDA MEDICAID

Did you know: If you are applying for Medicaid to help
cover assisted living or nursing home costs, only a licensed
attorney can provide you with all the legal options involved
in Medicaid planning. Nonlawyer “Medicaid planners” who
advise Florida Medicaid applicants on how to structure
their income and assets in order to become eligible for
Medicaid benefits are practicing law without a license.

On January 1, 2015, The Florida Supreme Court ruled
that it is the Unlicensed Practice of Law (UPL) for so-
called Medicaid planners who are not lawyers to engage in
Medicaid planning activities. According to Florida Statute
§454.23, UPL is now a third degree felony in Florida,
punishable by up to five years in prison.

This means that only a licensed attorney can give advice

about Medicaid restructuring strategies.
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FLORIDA’S DANGEROUS HISTORY OF NON-
ATTORNEYS ADVISING THE PUBLIC

The need for the Supreme Court advisory opinion
arose from the rapid spread across Florida of non-at-
torney Medicaid planners. Some of these non-attorneys
market themselves as “experts” and “specialists” in Med-
icaid restructuring strategies, for the purpose of making
seniors financially qualified for assisted living and nursing
home Medicaid.

There is no state or federal agency to license and reg-
ulate Medicaid planners who are not lawyers. So while
someone might hold a professional license to sell annu-
ities or practice financial planning, that license does not
authorize the person to practice Medicaid planning legal

activities.

The financial stakes are very high in Medicaid cases.
When our elders are given improper legal counsel by
non-attorneys, their chances of restructuring their assets
and income to achieve Medicaid program approval are
severely damaged. This can undermine the financial goals
of unsuspecting seniors and their families - essentially

obliterating in months what it took a lifetime to save.
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WHO DOES THIS SUPREME COURT
ADVISORY OPINION PROTECT?

Medicaid planning involves some of the most vulnerable
groups of individuals in Florida: elderly individuals, and
individuals with severe mental and /or physical disabilities.

Great harm can be caused to seniors, those who are
disabled, and their families and caregivers, by individuals
who practice law without the proper training, licensure

and accountability.

Non-lawyers can get into serious legal hot water if they
attempt to pass themselves off as lawyers. The reasons
are self-evident. But how do you identify the Unlicensed
Practice of Law (UPL)? Why do people engage in this
practice? What punishments might they incur?

Please take a moment to learn how the Unlicensed
Practice of Law as it relates to Medicaid planning affects
our elders, and how it has evolved into a delicate yet vital
mission for Elder Law lawyers to advocate for and protect
Florida's seniors and the disabled from dire financial and

emotional harm.

WHAT MEDICAID PLANNING ACTIVITIES ARE
UPL WHEN PRACTICED BY A NON-LAWYER?

The Advisory Opinion states clearly the rules whereby
a non-lawyer crosses the line into the practice of law. A
non-attorney individual may not:
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e Draft personal service contracts - complex documents
that help you qualify for Medicaid benefits by reducing
your reportable assets;

e Determine the need for, prepare, and execute a Qual-
ified Income Trust - an irrevocable trust created with
the applicant’s income in order to meet Medicaid eli-
gibility requirements;

e Sell personal service contracts or Qualified Income
Trust forms or kits in the area of Medicaid planning;

¢ Render legal advice regarding the implementation of
Florida law to obtain Medicaid benefits. This includes
advising an individual on the appropriate legal strategies
available for spending down and restructuring assets
and the need for a personal service contract or Qualified
Income Trust.

WHAT MEDICAID PLANNING ACTIVITIES CAN
A NON-LAWYER LEGALLY DO?

A non-lawyer may assist a Medicaid applicant with
the preparation of the actual Medicaid application, as it
is authorized by federal law.

In addition, Department of Children and Families (DCF)
employees who are non-lawyers may legally assist Medicaid
applicants with the application process as well as inform
Medicaid applicants about Medicaid planning tools and
eligibility laws.
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WHAT IS THE POTENTIAL FOR HARM TO
THE PUBLIC?

Non-lawyer Medicaid planners expose Florida residents
to various dangers, including

¢ the denial of Medicaid eligibility
e exploitation of vulnerable, unsuspecting Florida citizens

e leaving seniors and their families or caregivers open
to charges of Medicaid fraud

e severe or ruinous tax debts and obligations

e purchasing the wrong or erroneous financial products,
endangering the person’s life savings

WHO ARE NON-ATTORNEY
MEDICAID PLANNERS?

Individuals and companies with no license to practice
law, yet stake their claim as Florida “Medicaid planners”

run the gamut.
Individuals as Medicaid Planners

Documented reports of non-lawyers who engaged in

Medicaid planning activities include:
e annuity salesmen
e insurance salesmen

e geriatric care managers
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e Florida licensed nurses

e former nursing home employees
e former DCF employees

e a disbarred attorney

e an individual who has been permanently barred from
the securities industry by the Financial Industry
Regulatory Authority (FINRA)

e an insurance agent who lost his insurance license
due to two felony convictions

e Florida licensed insurance agents who have been
permanently barred from the securities industry by
the State of Florida.

Medicaid Planning Companies

The advisory opinion also targets Medicaid planning
companies that allege to have relationships with lawyers

who draft the legal documents for the company’s clients.

When lawyers themselves affiliate or collaborate with
non-attorney Medicaid planners, many ethical and legal
issues arise. Attorneys run the risk of crossing the line of

the rules of professional ethics.

The Florida Supreme Court now holds that such com-
panies would be engaged in UPL activity unless:

e the client establishes an independent attorney-client
relationship with the attorney;
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e payment from the client is directly to the attorney, and

e the initial determination that the particular legal
document or Medicaid planning strategy is appropri-
ate for the client given the client’s particular factual
circumstances is the determination of the attorney.

REFERRING SOURCES - HAS SOMEONE
ADVISED YOU TO RETAIN A NON-LAWYER
MEDICAID PLANNER?

In my years of experience as an Elder Law attorney, I
have seen cases where those in need of Medicaid assistance
were referred by various trusted sources—e.g., social
workers, nursing home administrators, hospital discharge

planners—to non-lawyer Medicaid planners.

Both referral sources and seniors who retain a non-
attorney for Medicaid planning purposes should be aware of
the possible issues associated with their actions, however

unwitting or mindful their actions may be.
According to Florida Statute 777.011,

“Whoever commits any criminal offense ... or aids,
abets, counsels, hires, or otherwise procures such
offense to be committed ... is a principal in the
first degree and may be charged, convicted, and

punished as such...”

Therefore, it is critical that everyone—those who work

closely with Florida’s seniors and those in need of Medicaid
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planning assistance—know how to protect themselves from
the risks of exposure to liability.

AN EXAMPLE TO HIGHLIGHT THE HIDDEN
DANGERS: A LIFE’S SAVINGS, WIPED
OUT IN MONTHS

Consider this nightmare scenario:

Your great Aunt Eloise, who is a resident of Pasco
County, Florida, is hospitalized with complications from
her diabetes. The medical crisis renders her unable to stay
by herself, and she needs to be placed in an assisted living

facility as a permanent resident.

To “help” Aunt Eloise now that she is sick, you ask
a friend or family member — a non-attorney — to draft
a document for her called a Durable Power of Attorney
(DPOA). This document is intended to serve as a blueprint

for your aunt’s legal and financial planning.

Two years pass, and your great aunt suffers a stroke.
Now, she can no longer make her own decisions. So you
go to your attorney to ask him to assist Aunt Eloise with
applying for Medicaid to defray her assisted living care
costs. In Florida, these costs can amount up to $7,000 a
month, depending on the facility and care needed.

But your attorney has some terrible news: the Durable
Power of Attorney documents that the non-lawyer drew
up do not contain provisions needed to proceed with
Medicaid planning.
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More simply put: Aunt Eloise will not be getting the
$7,000 per month she needs to pay for her care. What
happens next? Who will pay for her care? Will Aunt Eloise’s
life savings be drained away, perhaps in months, due to a

momentarily lapse of reason and improper planning?

The scenario above is just a single instance of the
kind of tragedy that can unfold when unqualified people
participate in the Unlicensed Practice of Law (UPL).

The moral is: you need to choose your representation

carefully!

HOW TO MAKE THE SAFEST CHOICES

There are legal and ethical considerations that need
to be made when choosing a professional to help you
with restructuring the assets and income of your loved
one to obtain Medicaid benefits. To be eligible to practice
law in Florida, an individual must be a member in good
standing with the Florida Bar. If a person who provides
Medicaid planning services is not a member of the Florida
Bar, and you are considering the use of such a person to
obtain Medicaid benefits for your loved one, the following

considerations need to be made:

e By definition, a non-attorney has no license to practice
law in Florida. The person is unlicensed to practice law.

e Because the person is not licensed by the Florida Bar,
the person is therefore not regulated by the Florida
Bar. This means that a non-attorney is not required to
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follow the rules and procedures that attorneys must
follow to maintain their law license with the Florida Bar.
If you are injured by a non-attorney who is providing
Medicaid planning services, what entity is going to
make you whole and discipline the non-attorney if they
are not regulated by the Florida Bar? Attorneys who
practice law in every state are regulated by numerous
rules and regulations governing their conduct. The
primary reason for these rules and regulations is to
protect the public from being harmed by people who
are not qualified to practice law.

Example: Carmela holds valid durable power of attorney
for her father Xavier, who is a resident of Santa Rosa
County, Florida.

Xavier is a long-term resident of an assisted living
facility. Xavier's gross monthly income is $2,700 per
month, which is slightly below the 2023 Florida income
cap of $2,742 per month.

Instead of hiring an attorney, Carmela hires a very
likable and popular insurance salesman named Tony,
who is holding himself out as a Medicaid Planning
Specialist.

Tony was recommended by the assisted living facility to
Carmela. Tony was paying the ALF representative $200
for each client referral he received from the facility.
Tony also holds a real estate license, and he is actively
involved in real estate sales.
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Tony, the non-attorney Medicaid planner, is somewhat
familiar with Florida Medicaid rules, and he recom-
mends that Carmella purchase income-producing
property to restructure Xavier’s assets and bring Xavier
below the $2,000 asset limit

Upon hiring Tony, Xavier had $200,000 in his check-
ing account.

Tony charged a fee of $6,000 for his advice to restruc-
ture the assets. Because Tony was also a real estate
agent, Tony recommended that Carmela purchase a
piece of rented real estate on which he was the listing
agent. Tony then sold the real estate to Xavier (for
$192,000 minus his commission), and Tony earned a
commission on the sale of the real estate. The property
was rented for S600 per month. In the consulting agree-
ment, Tony wrote into the contract with Carmela that
if the rental property now owned by Xavier were ever
sold at any point in the future, Tony would be entitled
to 50% of the gross profit on the sale of the property.
Tony then submitted the Medicaid application to the
Florida Department of Children and Families (DCF),
and the Medicaid application was denied.

The Medicaid application was denied for two reasons:

1. Tony failed to advise Carmela that the S600 monthly
rent put Xavier over the $2,742 income cap, and no

qualified income trust was established.
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2. The DCF caseworker determined that the S600
per month rent was not a fair market value rent, and
the rental property was determined by DCF to be a
countable asset because the rent was not a fair market

value rent.

In addition to failing to properly advise Carmela on all
the legal ramifications of his advice, Tony, if he were an
attorney, may have also committed some serious ethical
violations. First of all, since he was the real estate agent
in the sale, and he earned a commission on the sale of the
rental property, that action raised a serious question about
a conflict of interest. Second, by sharing in the profit on
the sale of Xavier’s rental property, Tony also acted in a
way that would raise serious questions about a conflict of
interest. Further, by failing to advise Carmela on the legal
ramifications of all of the consequences regarding the
purchase of the rental property, Tony failed to adequately
represent Carmela and Xavier, and the Medicaid application
failed. Since Tony is not licensed or regulated by the Florida
Bar, what Florida government agency would be responsible
for regulating Tony’s conduct and protecting Carmela and
Xavier from the harm that Tony caused them?

A third problem with hiring a non-attorney Medicaid
planner to perform Medicaid planning services is that non-
attorneys, since by definition they are not attorneys, could

not be covered by legal malpractice insurance.
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Example: Consider the preceding example regarding
Carmela, Xavier and Tony.

After the problems Tony caused Xavier and Carmela
because Tony was not licensed, regulated, or trained as a
Florida attorney, the family had to locate an experienced
Elder Law attorney to fix the damage caused by Tony.
By the time the new elder law attorney was hired, the
Qualified Income Trust was established, and the rental
property was rented out for a fair market value rent.
Eight months had passed since Tony first told Carmela
he would obtain Medicaid benefits for Xavier. The facility
had a private pay rate of $220 per day during that time.
Therefore, the base cost to Xavier was $6,600 per month.
In addition, other incidentals (such as over-the-counter
medications, laundry, transportation to and from doctors
and hospitals, etc.), which are covered by Medicaid, cost
Xavier an additional S600 per month. Accordingly, Xavier
now owed the facility $57,600 ($7,200 x 8 months) for the
cost of his care for the past 8 months.

Carmela sued Tony for the $57,600 owed to the facility,
but she quickly found out that Tony had no legal malpractice
insurance because he was not an attorney. Carmela then
discovered there were multiple other lawsuits pending
against Tony because of failed Medicaid cases and that
Tony had just filed bankruptcy to protect himself against
the pending lawsuits. Unfortunately, after learning of these
circumstances, Carmela realized that Tony would not be

able to make Carmela or her father whole.
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To add to Carmela’s woes, the nursing facility had asked
Carmela to sign the admissions documents to the assisted
living facility, when her father was admitted to the facility.
Carmela was under a lot of stress. She did not understand
it at the time, but one of the admissions documents she
signed made her personally liable for any unpaid bill at the
ALF, and now Carmella owed $57,600 to the facility.

The actions of Tony in the preceding examples can also
lead to potential liability for the assisted living facility and
its employees.

Example: Consider the preceding two examples re-

garding Carmela, Xavier and Tony.

After realizing that she was personally liable for the
$57, 600 owed to the facility, Carmela contacted another
attorney who concentrated his practice in negligent referral
lawsuits. After listening to the fact pattern, the attorney
advised Carmela to sue the assisted living facility under a

theory of negligent referral.

Alawsuit was filed against the assisted living facility, and
the facility decided to settle the case out of court, because
the corporate owners realized that the ALF employee was
clearly negligent in referring Carmela to Tony, who was
not qualified to handle the Medicaid case.

The assisted living facility also fired the employee,
because she negligently referred Carmela to Tony, and be-
cause she accepted $200 payment from Tony as a kickback.
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PROTECTING YOUR OWN LEGAL RIGHTS

Avoid drafting or executing any legal document or
contract for seniors or family members;

Do not advise the senior or family members about what
legal forms to get or how to fill them out.

Refer the senior to the Florida Bar, to seek out an
elder law attorney who is able to protect the senior’s
rights and counsel the senior and family about the
full range of long-term care issues, Medicaid planning
legal options that will protect his or her assets, all
possible consequences, and costs relevant to the client’s
circumstances.

WHAT ABOUT FLORIDA DCF EMPLOYEES?
CAN THEY LEGALLY HELP ME WITH
MEDICAID PLANNING?

Yes. As a state agency of Florida, the DCF can legally

help you. DCF non-attorney staff have an affirmative duty

to assist Medicaid applicants and tell them about planning

tools and options. Therefore,

DCF staff may assist in the application process

DCF may tell Medicaid applicants about Medicaid trusts
and other eligibility laws and policies governing the
structuring of income and assets when relevant to the
applicant’s facts and financial situation.
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PROTECTING THE PUBLIC

What should you do if you have been injured by the
unlicensed practice of law — or become aware of the
unlicensed practice of law?

The Florida Bar’s approach to investigating allegations
of the unlicensed practice of law has been described as
complaint driven. In other words, there is no way for the
Florida Bar to become aware of alleged unlicensed practice
of law activity unless someone reports the activity to the
Florida Bar.

Another way to look at the unlicensed practice of
law in Florida is that it is very unlikely that a particular
instance of UPL will be investigated by the Florida Bar,
unless someone reports the alleged UPL activity to the
Florida Bar. As a practical matter, the way for the public
to be protected is for members of the public to report
alleged UPL activities to the Florida Bar. Remember the
famous words of Edmund Burke: “All that is necessary for

the triumph of evil is that good men do nothing”

If you become aware of, or have been injured by any
of the following activities, you should report them to the
Florida Bar:

e The drafting of qualified income trust documents by
a non-attorney.

e The drafting of a personal service contract by a
non-attorney.
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e The drafting of a durable power of attorney by a
non-attorney.

e The drafting of a living trust, an irrevocable trust,
a Will, a living will, or a health care surrogate by a
non-attorney.

e A person who is not licensed as an attorney and who
states he/she is an attorney.

e A person not licensed as an attorney who appears to
be giving legal advice to members of the public.

e Any person who has been paid a “kick back” by a nursing
home or assisted living employee in return for a client
referral.

The Florida Bar provides a short form that can be
quickly completed to report alleged instances of UPL. To
obtain the form from the Florida Bar you can call them
toll free at 850-561-5840 -, or log on to their website at

www.FloridaBar.org.

Remember, if you take no action against alleged in-
stances of UPL, there is no way the Florida Bar can become
aware of the problem or do anything to correct the problem.

KEY POINTS TO REMEMBER REGARDING
DURABLE POWER OF ATTORNEY AND UPL:

Whether the senior lives in a skilled nursing facility, an

assisted living facility or other long term care environment,
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one of his or her most pressing issues almost certainly
involves how to finance the cost of their care.

To qualify for Medicaid, a senior often needs to engage
in rather sophisticated planning; thus, the Durable Power
of Attorney document must be carefully constructed.

If a non-lawyer engages in the UPL and drafts a DPOA
or other document related to estate planning, the senior
may experience dramatic legal problems, including —

potentially — disqualification from Medicaid.

The Durable Power of Attorney gives a third party, often
known as an agent, authority and power to make decisions
and act on someone’s behalf. The agent will often be able
to enter into contracts and create trusts on behalf of the

senior as well as to design and execute a Medicaid plan.

Standard DPOA documents — so-called fill-in-the-blank
documents which are easily accessed online — may be
inadequate to sufficiently protect the senior. It is generally
far better practice for the resident to turn to an experienced
Florida elder care attorney to draw up a customized DPOA.
Fixing Problems that Have Already Happened

If you or another non-lawyer has already drafted a
legal document or engaged in other practices that you
believe might have constituted UPL under Florida Law,
you can take action to rectify the situation before it
becomes problematic and/or leads to penalties, or other
legal problems. The sooner and more proactively you
address any problems — even problems that may seem
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insurmountable right now — the better the likelihood that
you will receive the compassionate, attentive help that you
need to make it through your crisis. You should contact
an experienced elder care attorney right away to discuss
your legal questions in a confidential setting.
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APPENDIX A: 701S
SCREENING FORM

Horida Department of Elder Affairs

7015 Screening Form
Rule: 58-A-1.010, FAC.

Provider 1D: Provider Screener ID:

Screener Nome: Signature:

1. SCREENER: What is the puwrpose of fhis assessment?
I:I Initial |:| Annual D Health D Living sitweafion I:l Caregiver D Environment |:| Income

2. Social Security numiber:

mmwmmmmmmmnmnmmwhmumarmwsm

435,910, to be used lor screening for you. The of your Social Security

nurnbes b voluntory, mmmulmm pm-ma ncer panally of lovw. We will ot Use of ghve oUl your Socil

Sacurty numbar fof any other fedason unkss You have signed a stpanate consenl fom Mt releases us o do so.

3. Mame:a. Arst: k. Middle inifial:

c. Last:

4. Medicaid number:

5. Phone number:

6. Date of birth fmm/dd/yyyy):

7. sex [ Male [ remale

8  Race(Mark ol thatapphy): [ white [ Biack/African American [ asian
[] American indian/Alaska Native [ Native Hawaiian/Pacific iskander [ other

9. Ethricity: O Hispanic/Latine [ ther

10. Primary language: [ english [ spanish [ other:

11. Dees client have limited abiity reading, wrifing, speaking, or understanding English? D Mo I:I Yes
12. Maritalstatus: [ Mamied [ Parinered [ single [ separated [ Diverced [ widowed

13. SCREENER: Current Physical Locafion Address (If type is a focilfy. enter facility name. |

a. Street:

. City: e IIP code:

d. Type: [ private residence [ Asssted living faility [ALF) L] Nursing facility
[ Hospita [ Adult day care [ other

e. Name:

14. Home Address (If different from curent physical location)

a. Street:

b City: o IIP code:
15. Mailing Address [If different from cumrent physical location]

a_Street: b. City:

o State: d. IP code:

14. SCREENER: Assessment date: [mm/ddfyyyy]

17. SCREENER: Referral date:  [mm/dd/yyyy]

1 DOEA 7015, April 2013
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Florida Department of Elder Affairs: 7015 Screening Form

18. SCREENER: Referral source:  [] seit/Family O Nursing faciity  [J Case management agency
Ocares [Oagingout [ Hospital [ pepartment of Chidren and Famiies (] Other
[ APs; select level of APS disk: [ High O intermediate O tow
19. SCREENER: Transitioning out of a nursing facility? O e O ves
20. SCREENER: Imminent risk of nursing home p ni? One O ves
21. Isthere a primary caregiverz [ No O ves
22. Living situation: [ with primary caregiver [ with other caregiver ] withother [ Alone
23. Individual monthly income: $ [ refused
24. Couple monthly income: s [ refused O wa
25. Estimated fotal individual assets:  §
O s0to $2.000 [J 52001 to$5.000 [ $5.001 or more [ retused
26. Estimated total couple assets: $
[ 30 10 $3.000 [J $3.001 to $6000 [ $6.001 or more O Refused Owa

27. Are youreceiving S/NAP [food stamps)2 [ no [ Yes
28. Do you need other assstance forfood?  [INe [ Yes (complete Nutritional Risk Score Section)

29. SCREENER: Is someone besides the client providing answers fo questions? [ No (skip fo 30) O ves:
a. Name: b. Relationship:

30. How would you rate your overall health ot this time? [] excellent [J very Good [J Gooa [ Fair [ Poor
31. Compared to a year ago. how would you rate your health?
[ Much better [ setter [ About the same O worse [ Much worse
32. How often are there things you want fo do bul cannot because of physical problems?
O nNever [0 Occasionally O often [ A of the time
33. When you need medical care, how often do you get it?
O aways O Most of the fime O rarety [ Onlyinan emergency [ Never
34. When you need fransportation o medical care, how offen do you get it?
O aways [ Most of the fime O rorety [ Onlyinanemergency [ Never
35. How often do finonces/insurance allow you to obtain healthcare and medications when you need them?
O amways [ Most of the time O rarety [ onlyinan emergency [ Never
36. Hos a doctor or other health care professional told you that you suffer from memory loss, cognitive
impairment, any fype of dementia, or Alzheimer's disease? O o O ves
37. Inthe last year were you In @ nursing or rehabilitation focility? O no O ves

Notes & Summary:

2 DOEA 7015, April 2013
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Florida Department of Elder Affairs: 7015 Screening Form

38. How much assistance do you need with the following tasks?

No Uses Needs Needs Need:s total
Task assistance assistive  supervision e (but e
needed device or prompt  not lotal help) (cannot do at all)
a. Bathing O O a a O
b. Dressing | O a a O
c. Eating O O O O O
d. Using the bathroom O O O a O
e. Transferring (] O (] O O
f. Walking/Mobiity a O (] O O
39. How much assistance do you have with the following tasks? .

No Always o "
mmwe R e mE
a. Bathing (] O (] O O
b. Dressing a O (] O a
c. Eafing a O (] O ]

d. Using the bathroom O O O O O

e. Transterring a O O O a

f. Walking/Mobiity O O O O O
40. How much assistance do you need with the following tasks?

No Uses Needs Needs Needs total

Task assstance  assstive  supervision ossistance (but assistonce
needed device orprompt  not total help) (cannot do at all)
a. Heavy chores O O a O O
b. Light housekeeping O O O O O
¢. Using the felephone a O (] O O
d. Managing money O O O O O
e. Preparing meals a O O O O
1. Shopping a O (] O O
8. Managing medication O O O O O
h. Using fransportation a O O O O
Notes & Summary:

3 DOEAT701S, April 2013
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Florida Department of Elder Affairs: 7015 Screening Form

41. How much assistance do you have with the following tasks?

o Has
Task amtance /o owstnce  ousiance
needed ime
a. Heavy chores O O O O O
b. Light housekeeping O O O O O
c. Using the telephone O O O O [
d. Managing money O O Od O (]
e. Preparing meals O O O O kil
f. Shopping O O O O il
h. Using transportation O O O O O

42. Have you been told by a physician that you have any of the following health conditions?
SCREENER: Indicate whether a problem occurred in the past by marking the first box and when a problem
is curent by marking the second box. Mark all that apply.

Past Cument Health Conditions

a O  Acidrefiux/GERD

O O  Alergies, ist:

O O  Amputation. site:

O 0 Anemia [ severe [J Moderate O mita
O O Arthritis, type:

O O  Bed sores) (Decubitus). location:

O O Blood pressure O High [ Low

O O Broken bones/fractures, location:

O (| Cancer, site:

O O Chiamydia

a O  cCholesterol [ High O Low

Ll O Dehydration

a O Diabetes [ ioom O nipom

O O  Diziness O constant O rrequent [ 0ccasional [ Rare
O O Fibromyalgia

O O  Galbladder [ removal O problems

O O Gonorrhea

O 4 Heart problems O pacemaker [ cHF Om O other
B [0  Head. brain, or spinal cord trauma

O O  Herpes

O O  HumanImmunodeficiency Virus (HIV)

O O Human Papillomavirus (HPV)/Genital warts

4 DOEA701S, April 2013
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Florida Department of Elder Affairs: 7015 Screening Form

0

Health Conditions, confinued

incontinence, Bladder [J Constant
Incontinence, Bowel O constant
Kidney problems or Renal disease
Liver problems O cinhosis
O emphysema

Lung problems
Lupus

Multiple Sclerosis
Muscular Dystrophy
Osteoporosis
Parkinson's disease

Paralysis O Fon
Seizure disorder, type & frequency:

[ Frequent
(]} Frequent
End stage®
[ Hepatitis
0O Asthma

O portial

[J occasional
[ occasional
O no

Opneumenia

O wocal. site:

O rare
O rare
[ ves

Ocorp

Ooogoooooooooooooooog

Shingles
Stroke/CVA

Syphilis

Tumor(s). site:

Thyroid problems/Graves/Myxedema

[ Hyper

Ulcer(s), site:

DDDDDDDDDDDDDDDDDDDD;

Other:

Urinary Tract infection (UTI)

43. Provide information on the frequency of cument therapies or specialty core:

Treatment type:

N/A or

Ao TETEFE AL T

Bladder/bowel freatment
Catheter, type:

Dialysis

Insulin assistance

IV Fuids/IV Medications
Occupational therapy
Ostomy, site:

Oxygen

Physical therapy
Radiation/Chemotherapy
Respiratory therapy
Skilled nursing

. Speech therapy

Suctioning
Tube feeding

Wound care/Lesion imigation
Other therapy. type:

OopDo00oo0oO00oopoooo

NoneMon]fzy

Oooooooooooooooon

Several
times

Several

i
i
o

000000000 O0000oooono

gooooooobooooooo
gooooooooooooooo

=

oooooopoooobooooag

5 DOEA 7018, April 2013
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1.712(1) through 65A-1.712(5). Section 65A-1.712(1) “Resource
Limits” and Section 65A-1.712(2) “Exclusions” contain a few
changes related to the Deficit Reduction Act. Section 65A.1.712(3)
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20 FA.C. Section 65A-1.712(b)(3) addresses individual retirement
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21 FA.C, Section 65A-1.712(3)(d)(1) and Section 65A-1.712(5)
(d)(4)(e).

22 FA.C., Section 65A-1.712(3)(d)(3).

23 FA.C, Section 65A-1.172(3)(d)(3).

24 FA.C., Section 65A-1.712(3)(9)(d)(4) addresses the new Flori-
da treatment of life estates.

25 FEA.C,, Section 65A-1.712(3)(d)(4)(g) contains the new provi-
sions regarding the calculation of penalty periods for gifts.
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26 EA.C.,EA.C, Section 65A-1.712(4) deals with spousal impov-
erishment provisions.

27 FA.C., Section 65A-1.712(4)(f).

28 F.A.C., Section 65A-1.712(5)(9) addresses new limitation on
home equity. The Deficit Reduction Act allowed states to choose

a limit of $750,000 or $500,000 in home equity. Florida selected a
limit of $500,000.

29 FA.C, Section 65A-1, 712(5)(b).

30 Florida Statutes, Chapter 709, contains the statutory rules
regarding Florida durable powers of attorney.

31 Florida Statutes, Chapter 709.08.

32 The Florida probate code is set forth in chapters 731 through
739 of the Florida Statutes.

33 Florida Statute 733.701 requires that notice be given to credi-
tors. Furthermore, Florida Statute 733.2121(3)(d) requires probate
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Florida, to serve notice to the Agency for Health Care Administra-
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34 Article X, Section 4 of the Florida State Constitution provides
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35 The Policy Manual addresses this issue in section 1640.0505.04.
36 See Policy Manual, Section 1640.0505.04.

37 See Policy Manual, Section 1640.0505.04.

38 The applicable provisions of the Policy Manual, Sections are
1640.0305.03, 1640.0551, 1640.0614.03, and Policy Manual Appen-
dix A-17.

39 Office of the Assistant Secretary for Planning and Evaluation
(ASPE): Compendium of Residential Care and Assisted Living
Regulations and Policy: 2015 Edition - Florida Profile.
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